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MEETING OF EXECUTIVE COMMITTEE OF AMERICAN BAR ASSOCIATION AT 
MIAMI ON JANUARY 15, 16 AND 17, 1929 


Francis M. Miller, Esquire, chairman of the committee of the Miami Bar in charge of entertainment, 


has sent the Law Journal the following letter relative to the meeting of the executive committee of the 
American Bar Association at Miami on January 15, 16 and 17, 1929: 


“Miami is making elaborate plans to entertain the Executive Committee of the American Bar Asso- 
ciation, and the Commissioners of Uniform State Laws, who will meet here on January 15, 16 and 17, 1929. 


“Official headquarters for the meeting will be the Nautilus Hotel, Miami Beach, which is one of the fin- 


est tourist hotels in this country. The local committee have secured from the Nautilus management a spe-' 


cial rate for this meeting, and a limited number of lawyers can be accommodated there. 


“We would appreciate it if the lawyers of the state who intend to be present at this meeting and who 


' wish to make reservations at the Nautilus hotel, would advise us promptly. Reservations may be had for a 


short time through the writer of this letter, and it is again urged that those who expect to attend and wish 
these reservations, make the same at once.” 


FRANCIS M. MILLER, Chairman of Committee, 
Box 604, Miami, Florida. 
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President 
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John B. L’Engle, 
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REPORT OF THE SECRETARY OF CONFERENCE 

OF DELEGATES OF LOCAL BAR ASSOCIATIONS 

TO THE PRESIDENT OF THE FLORIDA STATE 
ASSOCIATION: 


Pursuant to the Constitution of the Conference of 
Local Bar Association delegates adopted at the Tampa 
meeting, the first mid-year meeting of the Conference 
of Delegates of Local Bar Associations was held in the 
City of Orlando,.on November 10, 1928. 

There were in attendance at this Conference repre- 
sentatives from eleven local Bar Associations, as fol- 
lows: 

Jacksonville Bar Association ; 

Orlando Bar Association ; 

Dade County Bar Association; 

Bar Association of the 24th Judicial District ; 
Winter Haven Bar Association ; 

Lakeland Bar Association; 

Polk County Bar Association; 

St. Petersburg Bar Association; 

East Volusia County Bar Association; 
Hillsborough County Bar Assocation; 

Bar Association of the 17th Judicial District ; 

There were, including Robert H. Anderson, Presi- 

dent of, the Florida Bar Association; Gov Hutchinson, 
Secretary of the Florida Bar Association; Ed R. Bent- 
ley, Secretary of Conference of Delegates; Congress- 
man H. J. Drane, Dean Harry C. Trusler, Dean of Law 
Department of the University of Florida; Honorable 
Armstead Brown, Associate Justice of the Supreme 
Court of Florida; and Judge Dykes of Cincinnati, 44 in 
attendance upon the conference. None of the dele- 
gates at large, however, attended. 

The following interesting Round Table discussions 
were had on the following subjects: 

“A Review of the Work of the American Law 
Institute,” led by Harry R. Trusler, Dean of the 
Law School of the University of Florida. 

“Some Comments upon the Lien of Federal 
Judgments in Florida,” led by William T. Stockton 
of the Jacksonville Bar. 

“The Work of the Judicial Section,” led by 
Honorable Armstead Brown, Associate Justice of 
the Florida Supreme Court. 


“The Law Journal,” by John C. Cooper, Jr., of 
the Jacksonville Bar. 


After considerable discussion on the subject of the 
address of Mr. Stockton, a motion was made by James 


Secretary 
Gov Hutchinson, 
Jacksonville, Fla. 


Whitehurst that the Bill proposed by Mr. Stockton re- 
lating to liens of Federal Judgments in Florida, be re- 
ferred to the legislative committee of the Florida 
State Bar Association with a recommendation that it 
be introduced into the 1929 Legislature. 

John B. Sutton moved as a substitute that a com- 
mittee be appointed to draft three separate bills em- 
bodying the sense of the Stockton Bill and that it is 
the sense of this Conference that they be enacted into 
law by the 1929 Legislature. The substitute motion 
passed and the Chair appointed William T. Stockton, 
George C. Bedell and John B. Sutton to serve on this 
committee. 

A Bill was read proposing that Circuit Court 
Clerks be authorized to file income tax liens and certi- 
ficates of discharge thereof in a Federal Tax Lien 
Book to be kept for that purpose. . Upon motion this 
proposed Bill was referred to the committee thereto- 
fore appointed on Federal Liens with instructions to 
consider and make recommendations. 

Lee Guest moved that a committee be appointed to 
cooperate with the State Bar Association to go into the 
advisability of giving the Courts rule making power 
by enactment of a constitutional amendment. This 
motion carried and the Chair thereupon appointed Lee 
Guest, Chairman; Judge C. O. Andrews and W. G. 
Ward, as a committee to carry out the work contem- 
plated by this motion. 

Considerable discussion was had as to the advis- 
ability of holding semi-annual meetings. of the Con- 
ference of Delegates of the Local Bar Associations, 
the concensus of opinion being that it was advisable, 
and to that end a motion to continue the mid-year 
meeting was proposed by John C. Cooper, Jr., and was 
passed unanimously. 


The Delegates unanimously voted to thank the 
Orlando Bar Association for their courtesies and par- 


ticularly for the splendid luncheon given the visiting 
Delegates. 


It was announced that the papers delivered by 
Judge Armstead Brown, William T. Stockton, and 
Dean Harry R. Trusler would be printed in the Law 
Journal, probably in the January issue. 


Reports were had from former President of the 
State Bar Association, W. I. Evans, and President E. 
Clyde Vining, of the Miami Bar, as to preparations 
being made to entertain in that City the executive ; 
committee of the American Bar Association and the 
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Florida State Bar Association and Conference of Dele- 
gates of Local Bar Associations. 
Respectfully submitted, 
ED R. BENTLEY, 
Secretary of Conference of Delegates. 


REPORT OF COMMITTEE ON AMERICAN LAW 
INSTITUTE OF THE FLORIDA STATE 
BAR ASSOCIATION. 

The Committee of the Florida State Bar Associa- 
tion on American Law Institute has to report that 
most of its efforts so far have been to develop liaison 
between the Florida State Bar Association and the or- 
ganization of the American Law Institute. The 
authoritative body of the American Law Institute 
meets so seldom it will be some time yet before we 
can be sure that our purpose, which is to increase 
Florida membership in the American Law Institute 
by having a number of Florida lawyers elected as life 
members, can be accomplished. We are hoping that 
the election will occur in December of this year, and 
this will strengthen the hands of the Committee and 
also the State Bar Association. Certainly there is no 
other co-ordinating influence at work now equal to 
the American Law Instiute. The more we can co- 
operate with this Institute and join in its functions 
and purposes the better off we shall be in this State 
in the practice of Law. 

In addition to making efforts along the above lines 
the Committee has secured to be read at the meeting 
of the State Bar Delegates in Orlando a paper by Dean 
Harry R. Trusler on the American Law Institute work, 
and has recommended to the President of the Florida 
State Bar Association that an invitation be extended to 
William Draper Lewis, the executive director in charge 
of the American Law Institute work, to attend and 
speak at the meeting of the Florida State Bar Associa- 
tion in Miami in March. 

There will be other steps attempted by the Com- 
mittee before time for the meeting of the State Bar 
Association, but just what they will be and how suc- 
cessful they will be, we cannot now report. Obvious- 
ly the first thing that is necessary as a function for 
this Committee is to stir up interest in the work. 

G. P. GARRETT, 
Chairman of ‘Committee on American Law Institute of 
Florida State Bar Association. 


November 23rd, 1928. 
Mr. John Cooper, 


Atlantic National Bank Bldg., 
Jacksonville, Florida. 
Dear Sir: 


I enclose herewith short article upon the work of 
the Grievance Committee. 


Would you like at this time copy of the Rules and 
Regulations adopted by the Committee? 
As ever, faithfully, 
ROBT. R.. MILAM, 
Chairman Grievance Committee, 
Florida State Bar Association. 


GRIEVANCES AND SO ON 

It is quite amazing to learn what some persons call 
grievances. Misconduct, to warrant a bar association 
disciplining a member, must be serious and in its very 
nature unethical. These cases are relatively few. Yet 
the complaints and avowed grievances have been far 
from few. As long as a person of one type of mind 
feels sorely aggrieved because another does not con- 
form to his views or accede to his every demand, there 
will continue to be ill-timed complaints. 

Here are a few of the cases actually referred to 
the Grievance Committee: 

An installment sales publishing house wanted a 
lawyer expelled from the Bar Association because he 
had failed to pay for a set of books on “Celebrated 
Women of History” or some such topic. 

A client wanted action taken against a lawyer be- 
cause the storm had destroyed some abstracts and he 
was too hard pressed to replace them. 

A lawyer of Florida wanted an action taken against 
another lawyer because he had cashed for him a worth- 
less check of $25. 

A woman in Louisiana asked the Grievance Com- 
mittee to discipline a County Judge because he had 
not wound up an estate promptly enough, both sides 
being represented by counsel. This complaint, to say 
the least, was a compliment to the temerity of the 
Committee. 

One man wanted the whole bar association of a city 
investigated and punished because none of them would 
take his case. 

The great bulk of complaints, however, are simply 
collection matters. There should be little in common 
between a grievance committee and a collection agency. 
It ought to be easy enough to distinguish between the 
two. Yet the desire to collect small sums of money is 
the basis of most complaints. Most of these come 
from collection agencies, and strange to observe, most 
of them originate in one large city. 

A lawyer, in an unprosperous moment perhaps, 
accepts a $20 claim for collection, and is forthwith ex- 
pected to expend $40 in postage giving weekly re- 
ports and answering every imaginable sort of inquiry. 
It was, of course, a mistake to have accepted the claim 
in the first place, and having done so, he should doubt- 
less make some timely report or return and close the 
item. But it is really expecting too much of him to 
require him to disrupt his whole office routine and 
neglect everything else to answer stereotyped tracers. 
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A lawyer’s temperament with respect to dispatching 
business or procrastinating should be determined be- 
fore the suit is forwarded. A grievance committee 
cannot change traits of character or instill energy 
where it is not. Such complaints are improper. They 
should not be made. 

And may mercy rest upon the lawyer if he has re- 
quired a deposit of costs without specifically designat- 
ing it also as retainer and expenses for investigating; 
for every charge, excepting taxable costs, will be ques- 
tioned, and a demand will rise up like Banquo’s ghost 
at every turn until he returns the deposit entire. 

Making complaints of this kind to a Grievance 
Committee is just a step in collection tactics. A casual 
study of them indicates that at first veiled threats 
were made to the lawyer to refer the matter to the 
local or state Bar Association for his embarrassment— 
later direct threats were made. They realize the 
natural aversion of all professional men to having com- 
plaints, however unwarranted, lodged against them and 
brought before their fellow practitioners. So they 
traffic in this aversion. That unfounded complaints 
violate the essentials of fair play does not deter them. 
If such methods were sanctioned by support in the 
committee, it would be deluged; and its authority 
would wane in proportion to the triviality of its deal- 
ings. 

There are, of course, complaints of a more serious 
nature and justly they may be made and must be 
handled. 

The machinery for the disposition of these cases 
has been set up. Under the new constitution and by- 
laws adopted at Tampa this year, the Committee on 
Professional Ethics and Grievances was directed, sub- 
ject to the final approval of the Executive Council, to 
adopt rules and regulations governing the hearing and 
trial of complaints and the rendering of opinions on 
questions of ethics. This has been done. 


The rules were patterned largely on those of the 
American Bar Association with such modifications in 
favor of simplicity and directness of handling as the 
smaller membership and restricted territory of the 
State Association permitted. Briefly, the rules pro- 
vide for preliminary investigation and summary dis- 
position of the complaint if unwarranted; or, if other- 
wise, for full notice and for fair trial on the merits 


with both parties represented. If the Committee finds 
the member guilty of a charge, they may reprimand 
him or recommend forfeiture of his membership to the 
next annual meeting of the State Bar Association. 
This recommendation for forfeiture of membership is 
the extreme limit of the power of the Committee or of 
the Executive Council. Their whole power is of course 
limited to members of the State Bar Association. 
There is no jurisdiction over non-member lawyers. 

If any member is found guilty by the Committee 
upon any charge of unprofessional conduct, the Com- 
mittee is required, as a matter of course, to transmit 
a signed copy of its report, including all testimony, to 
the Circuit Judge of the Circuit in which the accused 
member resides, and a like copy to the State’s Attor- 
ney of that Circuit. If the Committee deems it advis- 
able and the Executive Council of the Association ap- 
proves, the President of the Association will appoint 
members of the Bar Association to assist the State’s 
Attorney in disbarment proceedings. This reference 
to the Circuit Judge and State’s Attorney is tanta- 
mount to a request that disbarment proceedings be in- 
stituted. The power is definite and should be quite 
effective. 

The other phase of this Committee’s work is to 
express its opinion on questions concerning profes- 
sional conduct when requested by any member of the 
State Bar Association or its officers or committees or 
upon request of any local bar association. Any opin- 
ion of this nature must be concurred in by at least a 
majority of the Committee. 


Requests of this nature have been infrequent. This 
is probably because the local bar associations have 
been very quick to stamp out evidences of unprofes- 
sional conduct on their own motion. Most of the 
local associations are strong and some of them very 
old. They have a clear conception of the proprieties 
of the profession and deal with violations directly 
and expeditiously and do not allow questions to arise. 
This is most assuredly a tribute to the local associa- 
tions. And certainly it simplifies the work of the 
Committee. 


ROBERT R. MILAM, 


Chairman Committee on Professional Ethics and 
Grievances. 
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THE AMERICAN LAW INSTITUTE TO DATE 
By Herbert F. Goodrich, of Ann Arbor, Michigan 


A little more than five years ago the American 
Law Institute was founded at an organization meeting 
in the city of Washington. Many able men, high in 
their profession at the bar, on the bench, in the law 
schools, discussed ways and means by which the law 
could be improved. From the bewildering confusion of 
ever increasing precedents could sound principles be 
formulated, and clarity and certainty be brought to the 
law? The answer was an enthusiastic affirmative. 
Fundamental principles could and would be made clear 
and plain. With principles set out and applications to 
the present noted, the way of future development would 
be indicated but not constrained. There would be 
plenty of room for growth, but the growth would be 
in orderly process from points already reached. 


Such was the hope of the founders of the In- 
stitute. The method by which the plan could be put 


in operation was soon devised. In the various branches — 


of the law an expert was to be chosen who should be 
responsible for the statement of the law in his subject. 
He should be assisted and advised by a committee of 
learning and experience in the same field. But this 
statement of the law should not be a one man affair, 
nor even a committee affair. Lawyers in the member- 
ship of the Institute and members of the profession 
generally throughout the country should be asked to 
examine the work while it was still in tentative form, 
and to give their suggestions for its improvement. The 
purpose was to make an accurate statement of the com- 
mon law as it exists today and to have the statement 
represent the consensus of the best thought and legal 
opinion of the entire profession. With this plan in mind 
the work of restating the law began. William Draper 
Lewis, formerly dean of the law school of the Uni- 
versity of Pennsylvania, left the class room and be- 
came director of the new work. Initial subjects were 
chosen for restatement and some of the nation’s most 
distinguished legal scholars were given the task of be- 
ginning the great work of improving the law. Agency, 
Contracts, Conflict of Laws and Torts were the sub- 
jects selected and responsibility for the restatement 
was given, respectively, to Professors Mechem of Chi- 
cago, Williston, and Beale, of Harvard and Bohlen of 
Pennsylvania. The work was under way. 


Progress was slow at first. No one had ever at- 
tempted just this kind of thing before, and both the 
nature of the finished product and the technique of 
its making had to be settled by experiment. The lat- 
ter question was settled by experience. The first, 
which involved the form in which the Restatement 
was to appear, has been the subject of a great deal of 
consideration. The form finally worked out is some- 


thing similar to Dicey’s well known English book on 
the Conflict of Laws. A statement of a general prin- 
ciple of law is made in black letter.text. This is fol- 
lowed by a comment, explaining the principle there 
stated. The comment in turn is followed by an illus- 
tration applying the principle to a concrete set of 
facts. Obviously no decisions are cited. The Restate- 
ment is based on consideration of the cases generally 
but there is no desire to produce another legal en- 
cyclopedia. The following section, taken at random | 
from the Restatement on Contracts is typical of the 
form followed: 

“Section 101. Sealed Promise May be Delivered 

Unconditionally or in Escrow. 

A promise under seal may be delivered by the 
promisor unconditionally, in which case there is a 
present contract under seal; or may be delivered 
in escrow, in which case there is no present con- 
tract under seal. Delivery may be made either 
unconditionally or in escrow to the promisee or to 
any other person. 

Comment: 


a. This Section by its terms is applicable to 
the power of a promisor to subject himself to an 
obligation. It does not enable a promisor by in- 
serting in a document not only his own promise, 
but what purports to be a promise by the prom- 
isee, to subject the latter to an obligation by de- 
livering the document to a third person. If, how- 
ever, a promisor attempts this, his own promise 
is likewise ineffective until the promisee by ac- 
cepting the document assents to assume the stated 
obligation. (See Sections 105,107). 

Illustration: 


1. A delivers to B a sealed promise naming 
C as promisee. Though C is ignorant of the 
existence of the promise there is a present 
contract if the delivery was unconditional, a 


delivery in escrow if the delivery was condi- 
tional.” 


After five years of operation the work has reached 
the place where the Institute can point to things ac- 
complished, as well as to describe hopes and ambitions 
for the future. It could not have been made without 
the tireless and carefully administered direction of Mr. 
Lewis, the continued interest and sound judgment of 
Mr. Root, the devoted and intelligent service of Mr. 
Wickersham, and likewise of the members of the 
Council, and the faithful and continuous labor of the 
reporters and advisory committees. All these, plus 
the help and enthusiastic interest of the profession 
generally, have combined to make the first five years 
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of work a certain prediction of further success. 

The various items of accomplishment are worth 
separate mention. In the first place, a part of the 
Restatement of Contracts is now completed in final 
form. 

This volume, just off the press, covers seven 
chapters of contract law. It deals with the formation 
of contracts, both formal and informal, joint and 
several agreements, rights of third parties, and ques- 
tions of assignment of rights and delegation of duties. 
The material covered by this Restatement has been 
constantly under consideration by Professor Williston 
and his group of advisers since it was first written in 
tentative form. It has all of it been twice before the 
members of the Institute in general meeting; once in 
portions in the tentative drafts, later in proposed final 
form. It was made the subject of extended considera- 
tion at a meeting of cooperative committees of various 
Bar Associations held in Chicago a year ago. Since 
its consideration by the members at the meeting of the 
Institute in Washington last May, it has been further 
examined and improved by the Council of the Institute, 
and Professor Williston and his advisers. 

This piece of work in Contracts is a representative 
sample of the product as a whole. The modus operandi 
of writing the Restatement, and some of the interest- 
ing problems involved are described by Professor 
Arthur L. Corbin of the Yale Law School in the No- 
vember and December, (1928), numbers of the Ameri- 
can Bar Association Journal. Professor Corbin has 
been a member of the advisory group in Contracts 
since the beginning of the work. The method he out- 
lines for Contracts is the procedure followed in other 
subjects where restatement is in progress. It need 
not be set out in detail here. (1) It is sufficient to 
say that the Restatement of the other branches of the 
law is being done with the same painstaking care as 
that which has marked the work done in Contract 
Law. 

The work in Contracts has not been limited to that 
which appears in the part covered by the final draft 
just described. Members of the Institute at the 1928 
meeting considered tentative drafts of material cover- 
ing Chapter 8, on the Statute of Frauds, and Chapter 
9, on the Scope and Meaning of Contracts, including 
such problems as interpretation and the difficult parol 
evidence rule. Professor Williston and his committee 
are, at this writing, meeting with Director Lewis and 


(1) The plan of work of the Institute is described in the 
following articles: “The Institute’s Restatement and the Michi- 
gan Law,” 26 Michigan Law Review, 153-172. December, 1927. 
“Clearing Up The Law,” Kiwanis Magazine, March, 1928. “The 
Work of the American Law Institute,” The Annals of the Ameri- 
can Academy of Political and Social Science, Volume 136, March, 
1928. An interesting summary of the work called “The Ameri- 
can Law Institute; a Short Account” by Wm. Draper Lewis, 
Director, may, be had upon application to the office of the In- 
stitute at 3400 Chestnut Street, Philadelphia. 


working over preliminary drafts of material covering 
breach of contract and remedies and the highly intri- 
cate problems grouped under the general term “condi- 
tions.” 

White it is only in the field of Contracts that a 
Restatement has been published in final form, progress 
in the other branches of the law is equally gratifying. 
In Conflict of Laws (2), Professor Beale and his com- 
mittee have submitted a tentative draft of the law 
covering a portion of the subject at each annual meet- 
ing since 1925. They meet in November for what is 
hoped will be the last conference on the preliminary 
draft of the final chapters. These deal with the Con- 
flict of Laws of the subject of Procedure and the very 
difficult problems of the administration of estates. 
The material has already been discussed at three meet- 
ings of the committee. It is hoped that the last of the 
Restatement of Conflict of Laws can be submitted in 
tentative form to the meeting of the membership of 
the Institute and to the bar generally in 1929. If that 
can be done the remaining task will be the revision of 
the entire Restatement with the help of such sugges- 
tions for improvement as have been and may be 
offered. 

In Torts, Professor Bohlen and his advisory com- 
mittee have worked through the topics of intentional 
injuries to the person, including the time-honored trio 
of Assault, Battery and False Imprisonment, and the 
defenses thereto. This material, in tentative form, 
has already been submitted at previous annual meet- 
tings for consideration and suggestions for improve- 
ment. For more than a year now Professor Bohlen 
and his group have been working in the field covered 
by the broad term N egligence. Portions of the results 
of that work have been submitted to the Council of the 
Institute, for approval by that body and presentation to 
the membership. 

The Agency Restatement under the guidance of 
Professor Mechem has covered a large portion of that 
subject. Its work, already submitted in the form of 
tentative drafts to the Institute, covers nine chapters 
and 368 black letter sections. 

Director Lewis, along with his task of chief admin- 
istrative officer, has found time to prepare a draft of 
a portion of the law of Business Associations. Cover- 
ing forty-one sections and dealing with the Creation 
of Shares, it was submitted for discussion at the 1928 
meeting of the membership of the Institute. 

In addition to the subjects already mentioned, the 
work of restatement has recently been enlarged by 
the addition of two more. Professor Harry A. Bige- 
low of the University of Chicago has been chosen to 
head the task of restating the law of Property. He 
and his group of advisers have already held several 


(2) The Restatement of Conflict of Laws and problems in- - 
volved therein were discussed by the writer in the American - 
Bar Association Journal for June and July, 1928. 


8 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


conferences. The subject of Trusts has also been 
undertaken, and Professor Austin W. Scott placed in 
charge of its restatement. Tentative drafts of por- 
tions of the law concerning Property will appear in 
time for the annual meeting of the Institute in the 
spring of 1929. 

Along with the restatement of the common law by 
the Institute has gone the work in a model code of 
Criminal Procedure. A record of the accomplish- 
ments to date without a description of this important 
project would be woefully incomplete. A clear distinc- 
tion should be kept in mind between the restatement of 
the common law and the drafting of this code. Re- 
statement is in no sense a scheme for codification. The 
whole aim is to make a clear, reliable, and exact state- 
ment of the principles of the common law as it exists, 
on which lawyers and judges may rely without the 
burdensome search through the mass of decisions up- 
on which such statements are based. No legislature 
has been nor will be asked to give the force of statute 
to the principles there set forth. The Restatement 
stands on its own merits as a scientific exposition of 
existing principles of law. 

The Code of Criminal Procedure is a project of a 
different nature. Out of the dissatisfaction with the 
administration of criminal justice, both popular and 
professional, came the idea that a modern code should 
be drafted of which a legislative body could avail it- 
self, in whole or in part, if there was need for legisla- 
tive action in a particular state. The Institute was 
requested to undertake the drafting of such a code, and 
a separate gift was made to it to provide funds for 
carrying on the work. It has been in charge of Dean 
William E. Mikell and Professor Edwin R. Keedy, as- 
sisted by a group of law teachers, judges, and practic- 
ing lawyers experienced in the administration of the 
criminal law. Chapters covering Arrest, Preliminary 
Examination, Bail, Methods of Prosecution, Grand 
Jury, and Indictment and Information have already 
been presented for consideration. Since last spring 
the Reporters and the advisory committee have held 
several meetings and worked over, in preliminary 
form, a large quantity of additional material. This 
covers problems of Jurisdiction, Venue, Change of 
Venue, Waiver of Jury Trial, Arraignment, Pleas, Mo- 
tions before Trial, and Challenges. The work cannot 
be hurried if it is to be well done, but every effort is 
being made to push it to completion as rapidly as pos- 
sible. During the winter the Reporters and members 
of the advisory committee will contribute a series of 
short papers on problems met with in the various divi- 
sions of the Code. These will appear in the American 
Bar Association Journal. 

A list of the various tentative drafts of Restate- 
ments and the Criminal Code appeared in the July, 
1928, number of the American Bar Association Jour- 


nal, page 414. In addition to this there is now avail- 
able the new draft of Contracts. It is priced at $2.50. 
The Institute is not in the book-publishing business, 
but it will supply any of the drafts to persons inter- 
ested at the prices listed, which covers just about the 
cost of printing and handling. They may be had at 
the office of the Institute, 3400 Chestnut Street, 
Philadelphia. 
STATE ANNOTATIONS 

A very valuable aid to the work of the Institute has 
been furnished by the generous cooperation of the 
committees appointed from the various state and local 
bar associations. These committeemen have shown 
great interest. They have made valuable suggestions 
for improvement of the Restatements and they have 
been a very important factor in spreading knowledge 
of and increasing interest in the Institute’s work 
among the members of their associations. 

Officers of the Institute and committees from a 
number of these state and city bar associations met 
in conference in Chicago in the fall of 1927. Among 
things discussed at that meeting were ways and means 
for making the Restatements of greatest usefulness in 
the everyday work of the lawyer and judge. In con- 
sidering this topic, representatives of the Michigan 
State Bar Association presented what has been called 
the “Michigan plan” of local annotations of the Re- 
statements. It should be said that this “Michigan 
plan” has since become so generally adopted that the 
term is hardly accurate. . 

This plan proceeded upon the premise that a general 
statement of the law, such as the Restatement, no 
matter how clear and accurate, is not of greatest use- 
fulness to the lawyer unless it is accompanied by 
something to show him what his own court, or his own 
legislature, has declared upon the point. Either in 
presenting a case to a court, or in advising a client, it 
was said, the lawyer need to be informed of his local 
decisions and statutes as well as the general rule of 
law. If the Restatement could furnish this informa- 
tion, it was urged, it would make it greatly more valu- 
able in every day use. But such a task was not one 
which the Institute could undertake to perform; its 
undertaking was already enormous enough. 

It was proposed to bridge the gap by work done 
under the auspices of the State Association. Michi- 
gan decisions and statutes were to be searched out, 
carefully examined and summarized, and the effect of 
all local authority indicated under each section of the 
Restatement. The experiment was being undertaken 
in the subject of Conflict of Laws, and a copy of the 
Michigan annotated Restatement of that subject was 
to be sent to all members of the Michigan Association. 

This proposal was discussed by those present. 
After thorough consideration, a resolution was passed, 
commending the experiment of local annotations to 
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the various bar organizations. During 1928 a great 
deal of work has been done along this line by inter- 
ested associations and committees. (3) The Michigan 
committee completed the work on the first three parts 
of the Restatement of Conflict of Laws and has dis- 
tributed the volumes to members of the Michigan 
State Bar Association. The Pennsylvania committee 
has published local annotations on the first part of 
Conflict of Laws, and has ready a collection of material 
on Contracts. This has awaited the publication of 
the Institute’s official draft. In New York the faculty 
of Cornell Law School has cooperated with the Bar As- 
sociation committee on Contracts, and the results of 
the work will appear in printed form this winter. Work 
in the Illinois decisions has been in progress for several 
months under the direction of the Bar Association 
committee and the Secretary of the committee, Mr. R. 
Allan Stephens. Cooperation between the law schools 
of the state and the bar associations is producing fine 
progress in several states. In Nebraska, Oregon, Con- 
necticut, North Carolina, West Virginia, Mississippi 


and Texas work is proceeding in this way. Much in 
the way of tangible accomplishment may be confident- 
ly expected in the next few months. 


COOPERATION IN THE PROFESSION 

The short five years of Institute work have 
brought about cooperation among the various branches 
of the legal profession in a truly remarkable way. 
Judges, law teachers and practicing lawyers have join- 
ed forces in a thoroughly earnest effort to improve the 
law. The cooperation is not limited to those who are 
members of the Institute. As a working body it must 
necessarily be confined to a membership of a few hun- 
dred persons. But interest in its work, and aid in its 
successful accomplishment have come from organiza- 
tions and individuals throughout the land. That such 
an effort will result in the improvement of the law 
there is no room for doubt., 


(3) A full discussion of local annotation work may be found 
in a paper in the October, 1928, number of the American Bar 
Association Journal, pages 538-541. 
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TAX ABUSES IN FLORIDA 
By Geo. P. Garrett, of the Orlando Bar. 


Since every one who has had any contact with the 
subject knows that the Florida laws with reference 
to the levy and collection of taxes and assessments 
are in an unprincipled and confused state, perhaps it 
is in order to discuss the problem in the hope that 
some remedy will be sought and found for our pres- 
ent miserable hodge-podge of taxation laws. These 
laws not only violate the integral principles of our 
Constitution but alsc they violate the ordinary canons 
of business ethics and, taken as a whole, create a chaos 
of unequal and unlimited taxation. 

Thus, one of our central constitutional principles 
is that the power to tax is a power which the legis- 
lative branch of our government must itself exercise 
and cannot delegate. Certainly under our system of 
government the power cannot be delegated to other 
than the elected representatives of the electorate. 

Let us take as a glaring example of the departure 
of our present practice from our constitutional theory, 
the case of the ordinary Florida drainage district. The 
general drainage law of our State provides that a 
drainage district incorporated under this law shall be 
managed by a board of supervisors. This board of 
supervisors is elected at an election at which each and 
every acre of land in the district represents one share 
and each owner is entitled to one vote in person or by 
proxy for every acre of land owned by him in such 
district—Compiled General Laws of Florida, 1927, 
Section 1454. The practical result of any such election 
is that the supervisors represent, not the population 
of the district or a majority of the land owners of the 
District, but, the largest land owners in the district, 
and these largest land owners have the entire control 
of the affairs of the district including the adoption of 
a plan of reclamation, the issuance of bonds, and the 
levying of taxation. A drainage district is thus, in 
effect, a private corporation, vested with the extra- 
ordinary powers of eminent domain and taxation. This 
is a very great departure from the theory of our gov- 
ernment, that taxation must be imposed by the electors 
or their duly elected representatives, and is not based 
on any reasonable or practicable distinction in organ- 
ization or purpose justifying the departure. 

Again, the actual practical workings of the taxation 
power in a Florida drainage district are far removed 
from any legitimate exercise of the right of taxation 


under our Constitution. Not only are the supervisors 


not elected by the voters, and the rate of taxation not 
fixed by the Legislature or by the elected representa- 
tives of the voters. Worse than this, the management 
of the district is very likely to degenerate into a 
manipulation of the affairs of the district, not so much 


by the supervisors themselves, however unfitted they 
may be on account of personal interest or otherwise 
to act impartially or in a representative capacity in 
the public interest, but by the bond holders of the Dis- 
trict and the contractors employed by the District who 
are involved in the financing and/or the execution of 
the plan of reclamation. Often, or even usually, what 
actually happens in the construction of improvements 
in the District is, that a contractor bids for the work 
and agrees to accept bonds in payment for his work. 
In order to dispose of the bonds, he increases his esti- 
mate of the yardage of work to be done, with the know- 
ledge and connivance of the board of supervisors, to 
such an extent that, as an actual result, the bonds of 
the district sell, sometimes, for 30% below par, even 
in the face of a statute such as Section 1493, Com- 
piled General Laws of 1927, providing that such bonds 
shall not be sold for less than 95c on the dollar. 
Again, the workings of the general drainage law 
are confusing and unjust, as well as unconstitutional. 
Thus, under the general drainage law, the drainage 
taxes are not collectible at the office of the tax col- 
lector of the county where the land lies, except at cer- 
tain times and seasons. At other times and seasons 
these taxes are collected through a separate agency. 
This makes it very difficult for the owner of property 
in the district to pay these drainage taxes. A failure 
to pay the drainage taxes within the stipulated time 
causes the lands to bear a penalty of 2% per month 
ad infinitum until such time as, by foreclosure and 
sale, the title to the property has been translated into 
other hands. The methods of foreclosure are drastic; 
the purport of the law being to create a new and in- 
defeasible title in the purchaser at the foreclosure sale, 
after the period allowed for the redemption of the land 
has passed. The drainage district is obliged, under 
the foreclosure act, to purchase the lands sold for drain- 
age taxes which have not been redeemed before sale or 
purchased by other parties. When the time for re- 
demption is past the drainage district becomes the sole 
owner of these lands and may sell them at whatever 
price it may deem best. While the drainage district 
owns these lands, thus acquired under foreclosure, it 
is not required, and probably not authorized, to pay 
the ordinary State and County taxes assessed against 
these lands and certainly will pay no drainage taxes 
on them. Anyone conversant with the general con- 
ditions of things can see how the provisions of law, 
just sketched, will tend to manipulation of property 
in the district. In many cases the contractor, and in 
other cases the bond holders, become the dictators of 
the fiscal affairs of the district, as well as the owners 
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of large tracts of lands of the district purchased at 
foreclosure sale. All lands held by the District be- 
cause bid in at foreclosure sale are, as a practical mat- 
ter, relieved of taxation, with a consequent loss to the 
State and County of the State and County taxes justly 
payable thereby and to the District of the drainage 
taxes justly payable thereby, and a consequent in- 
crease in taxes against the tax-paying lands of the 
District. 

These aspects of the general drainage district law 
serve simply as an illustration of the way in which 
such special taxing districts as constituted in Florida 
depart from the principles of taxation enshrined in 
our Constitution. The Constitution recognizes the 
right of the taxpayer to demand that taxes be levied 
only by his duly elected representatives, and the fur- 
ther right of the taxpayer to uniformity and equality 
in taxation burdens and to a just valuation of all tax- 
able property for taxation purposes.—Article 9, Sec- 
tion 1, of the Constitution. 

As a matter of fact, the Supreme Court of Florida 
has several times held that special taxing districts are 
not within the purview of those principles of taxation 
which are expressed in the Constitution, viz., uniform- 
ity and equality and a just valuation. Yet by slow 
degrees the Supreme Court is establishing, as a de- 
rivative of the due process section of the Constitution, 
Section 12, Declaration of Rights, certain implied con- 
stitutional principles of taxation which apply even to 
special taxing districts. For example, in the case of 
Willis vs. Special Road & Bridge District No. 2, Os- 
ceola County (1917) 73 Fla. 446, 74 So. 495, it was 
held that a special assessment for road purposes can 
only be properly levied if the property assessed is to 
be benefited in some degree by the roads for which 
the levy is made. Again, in the recent case of A. C. L. 
vs. City of Lakeland, _ _ Fla. , 115 So. 669, it is 
held that in spite of a law distinctly permitting the 
assessment of the whole cost of paving against abut- 
ting property in a city, Chapter 9298, Acts of 1923, 
the whole cost of paving on a street which serves the 
public generally as a thoroughfare is not properly as- 
sessable against the property of the abutting land 
owners. 

It is obvious that the Supreme Court is coming to 
realize that the Legislature has fallen into the habit 
of putting the taxing power of the State into irres- 
ponsible hands, and that its delegation of the taxing 
power is not accompanied by sufficient protective re- 
strictions in favor of the tax payer. And so, in an 
empirical way, the Supreme Court is coming to the 
aid of the taxpayer under certain circumstances in 
order to prevent the sovereignty from taking his prop- 
erty away under the guise of an exercise of the taxing 
power, and without due process. 

The foregoing remarks merely indicate how indif- 


ferent the Legislature of Florida has been to the es- 
sential doctrines of taxation underlying our system 
of government. This indifference has eventuated not 
only in bad law but in confused law. It is the confus- 
ion of the taxing laws of Florida now in force that is 
most particularly the theorem of this paper. 

This confusion arises from three principal sources. 
First, there is no general responsible authority to see 
that the taxpayer gets value received for the expendi- 
ture of tax moneys. Second, there is no single respon- 
sible authority to coordinate the taxes with the value 
of the property assessed. Third, there are no sufficient 
restrictions on the amount of future debt incurred. 

Elaborating somewhat upon the first of these dif- 
ficulties, it is a truth known to all lawyers who have 
represented boards of commissioners that, once a board 
gets the money to spend, the manner in which it uses 
the funds would hardly do honor to a drunker sailor. 
The necessity for the public works engaged in, the 
specifications in accordance with which the improve- 
ments shall be made, the quality and character of the 
supervision while improvements are being made, even 
a strict observance of that fundamental principle of 
honesty, viz.; that the improvement must outlast the 
debt, all are very generally ignored. The debt is 
spread over a long period of time and the interest rate 
is generous. The result is that perhaps as much of the 
tax payers’ money eventually goes to the payment of 
interest as went to the original retirement of the prin- 
cipal. As a preliminary this of course makes the im- 
provement cost just double the amount for which the 
contract was let. The principle of letting public con- 
tracts to the lowest bidder, with only formal consider- 
ation of the responsibility of the bidder, is a vicious 
one and yet it is one that is universally in force here. 
The questions of amount of traffic expected to be used 
over a road, or the amount of rainfall to be drained 
through a ditch, have never apparently been given 
thoughtful consideration. It would be very easy to 
point out the public catastrophes in Florida, in the 
case of drainage, which have been the result of in- 
adequate engineering. Where millions are to be spent, 
the practicability of the result to be achieved ought 
certainly to be secured at the time the money is dis- 
bursed. There is log-rolling in the awarding of con- 
tracts, and also in the designation of engineers to rep- 
resent the public in checking up on the contractor. The 
results are manifest. Thus, when recently a really 
competent state road department took over the con- 
struction of state roads, the work done by this depart- 
ment became so obviously superior in every respect 
to that done by the counties under their road building 
power that the speeding autoist knows immediately 
when he turns from a state road onto a county high- 
way. The matter of laying out a road to avoid a par- ° 
ticular chicken yard or a grove corner is one of deep . 
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political significance to a board of county commis- 
sioners. The state road department on the other hand 
has not allowed such minutiae to control its engineer- 
ing requirements. 

In all construction contracts, the specifications to 
be followed, the general plan or route to be followed, 
the material to be used, the character of the contract- 
ing firm to be employed are essential matters going 
to the life of the construction work. The life of the 
construction work is the life of the tax payers’ invest- 
ment. Any fair system of taxation recognizes that it 
is absolutely essential in fairness to the tax payer 
that his dollar when spent for improvements shall 
bring him a dollar’s worth of value. Actually the 
Florida taxpayer is lucky if he gets 25c of value for 
a dollar of taxation. This is due to the fact that the 
disbursement of money for improvements is placed in 
the hands of incompetent boards not properly con- 
trolled by law. To suggest a remedy for the present 
situation with reference to this source of error is not 
easy. The simple answer would be to put the whole 
of these operations under the central control of some 
general state board of responsible officers, but it is 
not at all clear that this formula would satisfactorily 
serve, in view of the wide-flung localities to be taken 
care of, and the different stresses and strains of state- 
wide politics that would be brought to bear upon this 
single board. 

The second deficiency referred to, viz., that there 
is no single responsible authority to co-ordinate the 
taxes with the value of the property assessed, is plain. 
Thus, as the Florida law now stands, school taxes are 
independently assessed by the various school boards 
and the amount necessary to be collected certified to 
the board of county commissioners, which must make 
the levy in accordance with the certification. Drain- 
age taxes are assessed by the board of supervisors of 
the District. The amount of bonds to be issued by 
state road and bridge districts is designated by the 
signers of the petition for the creation of the district, 
as approved by a subsequent election. Municipal taxes 
are fixed by a city commission or city council. Other 
taxing districts such as navigation districts, bridge 
districts, inlet districts, mosquito districts, etc., deter- 
mine for themselves the amount to be charged as taxes. 
It ought to be immediately clear that the total tax to 
be paid by any one single piece of land under this 
method, is, problematical and has not had the careful 
consideration of any single board or mind. It is even 
a fact that the same tract, although presumably as- 
sessed by all the different taxing districts and boards 
on the same general principle of full cash value or full 
proportionate benefit, carries a very different valu- 
ation assessment on the different books of the several 
boards making the assessments. Thus, for instance, 
a tract of land may be assessed for state and county 


purposes at one-third the amount for which it is as- 
sessed for city purposes, although the basis for both 
is a full cash value or, vice versa, the city valuation 
may be the lower. Similar and adjacent tracts may 
vary marvellously as to their respective tax burdens 
as they happen to lie inside and out of the corporate 
limits of a city or special taxing district. 

Any one who accounts himself at all competent in 
a financial way adopts some sort of a budget system. 
He considers in some way the necessity of correlating 
his income with his expenditures. The public authori- 
ties do not bother to do this for the tax payer. Whe- 
ther the tax payer can make an income out of his 
property or not, is an indifferent matter to the pub- 
lic authorities. These authorities are only interested 
in securing for themselves out of his property money 
enough to meet such expenses as in their wisdom they 
see fit to incur. In many instances, as many as five 
unrelated public authorities, (viz., State, County, 
School, Drainage and Road), using their several in- 
dependent judgments, are severally levying taxes up- 
on the same piece of property with nothing in view 
but to satisfy their own insistent demand upon the 
tax payer’s income. Certainly this is a wrong system 
of adjusting the tax burden. Certainly there ought 
to be some equalizing board or budget authority that 
could say to the clamoring demandants of tax money 
that the total amount of taxes to be paid by any single 
piece of land shall be so much and no more, and that, 
if the tax needs of the aggregate representatives of 
the public exceed this amount, they will have to be re- 
duced or scaled or pro-rated. 

As to the third point, viz., that there are no suf- 
ficient restrictions on the amount of future debt in- 
curred, we come to a consideration of an important 
point in morals. There ought to be a legal limit to 
the amount of debt that this present generation can 
foist upon its successors. Surely there is a moral 
limit. We live in a selfish world and absorb to our- 
selves all the resources of the physical world we live 
in as we are able to take them, regardless of the needs 
of the generations to come. We strip the land of tim- 
ber, we exhaust the oil wells, and we otherwise leave 
the future pretty well to take care of itself. Perhaps 
so far as these natural resources go, there is no bet- 
ter way to arrange things without holding ourselves 
to a standard that would be a little too hard to bear. 
When it comes, however, to putting upon those who 
come after us, some of whom will be our own children 
and grandchildren, a handicap in the nature of a debt 
incurred for things that we have enjoyed and destroy- 
ed it would seem that the ordinary dictates of morals 
ought to persuade us to limit to some degree our selfish 
desires. This is more or less of a new question, be- 
cause the facility to incur debts, which we can leave 
to others to repay, is one which has been, to a certain 
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degree, discovered by ourselves in this generation, at 
least in this state. The facility is alarming. In many 
instances as, for instance, in the instance of most 
special taxing districts, including pavement and sewer 
and sidewalk improvements in cities, as well as drain- 
age and other country improvement projects, the right 
to incur the debt is not even always Jeft to the elec- 
torate. The right is conferred by the Legislature up- 
on a small board, commission or council. The debt 
thus incurred in Florida within the last few years 
without any reference to the voters for authority to 
incur it, amounts to hundreds of millions of dollars. 
Adding the interest that must be paid on this debt be- 
fore it is retired, there are hundreds of millions of 
dollars more involved. What has already been sad- 
dled upon us we must pay or repudiate. Since there 
can be no question of repudiation, because the Law as 
well as our own consciences will require us to make 
the payment, we may accept the past as a fait accom- 
pli. There is no need, however, to proceed further 
along the line that we have adopted. It is only fair 
to ourselves to give some thought to a cessation of 
further exercise of the power to incur future debt. 
Even the debt we presently owe is enough to involve 
us in desperate struggle with our increased tax bur- 
dens. 

No immediate remedy is to be offered for the situ- 
ation other than to insist upon referring back the 
question of the incurring of a long extended future 
debt to the taxpayers themselves and to require the 
making of sufficient, frequent, competent audits and 
public reports of the debts and tax valuations of each 
locality and taxing district, so as to make it a matter 
of public record and knowledge just what the financial 
condition of that locality or taxing district is at any 
moment of time. 

Among other important reasons why the tax 
abuses in Florida ought to be immediately remedied, 
aside from relief to the tax payer, is the fact that the 
future of Florida depends upon the investment of 
foreign moneys in properties and improvements in the 
State. Money is not going where it will be penalized 
for going. It is possible to juggle values up and mill- 
age down or millage up and values down so as to make 
many unsavory financial reports at least superficially 
attractive but the investment money of this country 
studies its locus operandi carefully and nothing that 
has been stated in this article is unknown to people 


who have real money to invest in Florida. The result 
is that if there is something wrong with our financial 
tax arrangements here it is better not to cover the 
fact; but to correct it. By the attraction of invest- 
ment moneys in large amounts to Florida the State 
can become very wealthy and very prosperous. In the 
act of increasing its values through the improvements 
acquired from such investment, Florida will, at the 
same time, greatly reduce its debt. The reduction in 
debt will follow, as of course, from the rise in value 
of the taxable property in the State because as the 
taxable values rise the proportion of debt to value will 
become smaller. 

To sum up: The present Florida tax problem is 
due to two causes: 

First: Much of what law there is, is bad. 

Second: There are not sufficient provisions of law 
restricting the powers delegated by the Legislature to 
the subordinate commissions and boards with which 
the Legislature has vested a large part of its taxing 
and governmental powers over localities and districts. 

Much of the law that has been enacted has been 
vicious for the reason that it has ignored fundamental 
constitutional concepts that as the result of the sanc- 
tion of long acceptance and usage were embodied in 
the Constitution for the very purpose of preventing 
tax conditions such as now exist in Florida. These 
concepts of uniformity, equality and just valuation for 
taxation purposes and of non-delegability of the tax- 
ing power, cannot safely be departed from. Our own 
present state of affairs manifests this. 

In this State, however, we have not only departed 
from these constitutional concepts in practice but fur- 
ther than that, we have built up an involved and com- 
plicated structure of taxation that in its very nature 
tends to unequal and unjust taxation. It also tends to 
leave the tax situation in any locality in such a con- 
fused state, both as to the present burden of taxation 
placed upon any particular tract and also as to the fu- 
ture possibilities of an increased tax burden for that 
tract, that every inducement toward investment in 
Florida real property both for the purpose of resale 
and for the purpose of permanent improvement is 
jeopardized and freightened. 

There is but one sound way out of our tax dilemma. 
What we must do is reconstruct our taxation methods ~ 
so that foreign money will feel safe in Florida. Until 
our tax abuses are removed this can never be. 
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THE PROBATIVE FORCE OF A SWORN ANSWER UNDER THE NEW FEDERAL 
EQUITY RULES 


By Edward McCarthy, Jr., 
of the Jacksonville Bar. 


In an article published in the November issue of 
the Law Journal under the title of “The Answer in 
Equity as Evidence for the Defendant,” it was shown 
that the defendant’s answer in equity was not evidence 
in his favor under English chancery practice, and that 
under the former English practice the sworn answer 
which positively denied the material allegations of 
the complainant’s bill only resulted in forcing the com- 
plainant to produce evidence of greater weight than 
the testimony of a single witness in proof of such al- 
legations of the bill; and it was further shown that 
the American rule as laid down by Marshall and Story 
is that the defendant’s sworn answer, so far as it is 
responsive to the allegations of the bill, is positive evi- 
dence for the defendant which the complainant must 
overcome by evidence of greater weight than the testi- 
mony of a single witness. It also was stated that prac- 
tically every jurisdiction in America by statutory en- 
actment or rule of court has given the complainant 
the right to deprive the answer of probative force by 
permitting the compiainant to waive answer under 
oath in the bill, or has done away with the probative 
iorce ot the answer altogether. 

Without some express authority found in statute 
or rule of court it has quite generally been held that 
the filing of a sworn answer Is a right which the de- 
iendant has under ihe rules ot equity practice, of the 
benetit of Which he cannot be deprived, and that the 
complainant cannot alter the practice of the court in 
this respect by waiving discovery or answer on oath. 
it was so heid by the Supreme Court in Ciements v. 
iioore, 6 Wall. (U. 5.) 299, 183 L. td. 736, decided in 
isos. ‘three years iater the Supreme Court promul- 
gated the tollowing amendment to the 41st federal 
equity rule: 

“if the complainant, in his bill shall waive an- 
swer under oath, or shail only require an answer 
under oath with regard to certain specilied 1n- 
terrogatories, the answer ot the detendant, though 
under oath, except sucn part thereof as Shati ve 
directly responsive to such interrogatories, shall 
not be evidence in his lavor,-uniess the cause be 
set down lor hearing on bill and answer only; but 
may nevertheless be used as an attidavit, with the 
same etiect as heretotore, on a motion to grant or 
dissoive an injunction, or on any other incidental 
motion in this cause; but shall not prevent a de- 
fendant from becoming a witness in his own be- 


half under section 3 of the act of July 2, 1864.” 


The new federal equity rules of 1912 which went 
into effect February 1, 1913, contain no provision cor- 
responding to the above quoted amendment to the old 
41st equity rule, nor any provision relating to the ef- 
fect of a sworn answer, but they expressly abrogate 
all rules theretofore prescribed by the Supreme Court. 
Since the promulgation of the rules of 1912 the old 
habit and custom has continued of expressly waiving 
answer under oath in bills of complaint fiied in the 
federal courts, and the purpose of this article is to 
inquire into the necessity for waiving answer under 
oath, and to discuss the question of whether or not the 
defendant’s answer under oath is any longer evidence 
in his favor on final hearing under the new practice. 


In Foster’s Federal Practice (6th Ed.) Sec. 153, 
it is said that a prudent practitioner should continue 
under the new federal equity rules to insert in the bill 
a waiver of the answer under oath. This advice to the 
prudent practitioner, it would seem, however, is in- 
consistent with the principle established by the decis- 
ion in Clements v. Moore (supra), from which it is 
clear that the answer under oath cannot effectively 
be waived without some authority found in statute or 
rule of court. As there is no longer such authority, 
the waiver would be altogether superfluous in a bill 
filed in the federal court, unless, of course, the defend- 
ant chooses to take advantage of the waiver by omit- 
ting the oath. A Florida statute enacted in 1828 (Sec. 
3132, Revised General Statutes of Florida, 1920) 
makes the federal equity rules applicable to equity 
practice in the State courts in the absence of provis- 
ions of the law or rules of practice of the State, and 
by virtue of this statute the amendment to the old 
41st federal equity rule (quoted above) was in force 
in the State courts. Adoption of the new federal 
equity rules of 1912 operated as a repeal of the old 
rules, however, and in a Florida case arising after 
the promulgation of the new rules the Florida Supreme 
Court, following Clements v. Moore (supra), held that 
as there was no statute or rule of court permitting it, 
the defendant could not be deprived of the benefit of 
his sworn answer by an express waiver in the bill of 
complaint. Farrell v. Forest Inv. Co., 73 Fla. 191, 
74 So. 216, 1 A. L. R. 25, decided in 1917. In the 
same year, the Florida legislature enacted a statute 
which is almost identical to the amendment to the old 
41st federal equity rule (Sec. 3136, Revised General 


Statutes of Florida, 1920). It is this statute which 
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authorizes the waiver of answer under oath in the 
present Florida State equity practice. 

The decision in Farrell v. Forest Inv. Co. (supra) 
has no bearing whatever upon the probative force of 
a sworn answer under the new federal equity prac- 
tice. Its only relation to the particular subject now 
under discussion is confined to the question of the 
necessity, or rather the futility, of the waiver. From 
this decision, following Clements v. Moore, it appears 
that the waiver is altogether ineffective under the new 
federal equity rules if the defendant chooses to ignore 
it. In other words, if the sworn answer has any pro- 
bative force, it has such force irrespective and in spite 
of any waiver in the bill of complaint. We are, there- 
fore, still left to determine whether the sworn answer 
is evidence for the defendant. 

In Simkins Federal Practice (1923) it is said that 
an answer sworn to upon personal knowledge must 
still be overcome as under the old rule. Three cases 
are cited in support of this text. The first case, De- 
marest v. Winchester Rep. Arms Co. (D. C. Conn.) 
257 Fed. 162, involved a hearing upon verified bill 
and answer and affidavits on a motion for a prelimi- 
nary injunction, not a final hearing. This case, there- 
fore, may not be in point to the question under dis- 
cussion, although the court said (p. 271): 

“Nor do I find anything in the new rules in- 
dicating anything which changes the preexisting 
law as to the probative force of a sworn answer 
in an equity suit.” 

In the second case, Watts v. Crabb (C. C. A. 9) 257 
Fed. 717, the court expressly declined to decide the 
question as to the effect of new rules, holding that 
the complainant’s evidence was sufficient even if the 
sworn answer had the same force as under the old 
rules. The third case, Wilcox v. El Banco (C. C. A. 1) 
225 Fed. 442, involved a bill which obviously was 
drawn under the old rules, although suit was com- 
menced after the effective date of the new rules. The 
bill sought foreclosure of certain mortgages; the 
amended answer under oath alleged, among other de- 
fenses, that the witnesses to the deed were in the em- 
ploy of the notary, which was a good defense under 
the law of Porto Rico, where the case arose. In the 
opinion the court said: : 

“In the amended answer which was under 
oath the defendant has alleged as a fact that the 
witnesses to the execution of the deed were in the 
employ of Monserrat the notary. The bill of com- 
plaint did not waive answer under oath, but call- 
ed upon the defendant to make answer to the sev- 
eral matters and things therein stated as fully 
and particularly as though they were again re- 
peated and he was therein especially interrogat- 
ed. The plaintiff offered no evidence whatever 
in denial of these allegations. It is a general rule 


in Chancery practice that when an answer is un- 
der oath, such parts of it as are responsive to the 
bill are evidence equal to the testimony of one 
credible witness, and are, therefore, to be taken 
as true unless outweighed by a preponderance of 
evidence.” 
This case was undoubtedly correctly decided on other. 
points; but the opinion of the court on the particular 
point under consideration does not seem to be well 
reasoned. Although the court recognized that the new 
rules were applicable, it does not seem at all to have 
considered the effect of the new rules upon the par- 
ticular point covered by that part of the opinion above 
quoted. The Court’s reference to the fact that the 
bill did not waive answer under oath is inconsistent 
with Clements v. Moore (supra) and Farrell v. Forest 
Inv. Co. (supra). If, under the new rules, a sworn 
answer has any probative force on final hearing up- 
on bill answer and proofs, it could not, as we have 
just seen, be deprived of such probative force by a 
waiver in the bill. 

In another case, Standard Water System Co. v. 
Griscom-Russell Co. (C. C. A. 3) 298 Fed. 703, the 
answer was filed under oath, oath not being waived 
in the bill. The defendants who answered on oath 
were called as witnesses for the plaintiff, and gave 
testimony which substantiated the allegations of the 
answer. Discussing the plaintiff’s evidence the court 
said it was insufficient to overcome the positive de- 
nial of the defendants, “found in their answer, and 
found, also, in their testimony as witnesses called by 
the plaintiff.” In this case, like Wilcox v. El Banco 
(supra) the court did not seem to consider at all the 
effect of the new rules upon the probative force of the 
sworn answer. Moreover, the reference to the sworn 


answer was altogether unnecessary, because the testi- 


mony of the defendants as witnesses for the plaintiff 
was sufficient to prove the allegations of the answer 
without giving the answer itself any probative force. 

These authorities may seem to lend some support 
to the view that under the new rules answer under 
oath is evidence for the defendant as under the old 
rules. If this be the rule under the present practice 
in federal courts of equity, it can be supported only 
upon the reasons that were given for it under the old 
practice; namely, the complainant calls upon the de- 
fendant to answer on oath and give discovery. The 
court said in Seitz v. Mitchell, 94 U. S. 580, 24 L. Ed. 
179: 


“The reason for this is, that the complainant 
generally calls upon the defendant to answer on 
oath; and he is, therefore, bound to admit the 
answer, so far as he has called for it, to be prima 
facie true, and as worthy of credit as the testi- 
mony of any other witness.” : 

Professor Langdell, as we have-seen in a previous 
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article, says that the effect of the sworn denial in the 
answer in adding to the plaintiff’s burden of proof 
was one of the conditions imposed for allowing the 
plaintiff to obtain discovery. 

Under the old federal equity rules the defendant 
who submitted to answer was bound to answer fully, 
unless he should file a demurrer or plea, or unless he 
should set forth in the answer matter which would 
be the proper subject of a plea in bar (old rule 39). 
Special interrogatories were not necessary but a gen- 
eral interrogatory in the bill was sufficient to require 
the defendant to answer all the charges contained in 
the bill (amended old rule 40; Peoples Bank v. Gib- 
son, 161 Fed. 286, 293). The form of that part of the 
bill preceding the interrogating part prescribed by old 
rule 43 expressly called upon the defendant to answer 
under oath. The amendment to the old 41st rule, 
(quoted above), clearly contemplated that answer un- 
der oath was required unless waived. Old rule 59 
provided before whom the answer might be sworn. 
Although the old rules did not in words state that the 
answer must be under oath, they were so interpreted, 
and an unverified answer was subject to be stricken 
on motion (Osgood v. A. S. Aloe Instr. Co., 69 Fed. 
291; Bailey Washing Machine Co. v. Young, 12 Blatch. 
199, Fed. Cas. No. 751). If the answer was insuffic- 
ient or did not fully answer the charges of the bill the 
complainant could file exceptions thereto (old rule 61, 
et seq.). The defendant could escape giving discovery 
in his answer only by filing a demurrer, a plea, or by 
setting forth matter of plea in his answer, or in some 
cases by disclaimer. The old rules provided especially 
for the interrogating part of the bill (old rule 48), 
and expressly required a prayer for process (old rule 
23), and a bill without a prayer for process was de- 
murrable (Goebel v. Am. Ry. Sup. Co., 55 Fed. 828; 
U. S. v. Agler, 62 Fed. 824; Armstrong Cork Co. v. 
Merch. Refrigerating Co., 171 Fed. 778, 780). 

Thus it is to be seen that under the old rules there 
did exist the reason above stated for the rule regard- 
ing the probative force of a sworn answer: namely, 
the complainant called upon the defendant to give dis- 
covery; this discovery was given in the defandant’s 
answer to the bill, and the answer was required to be 
on oath unless expressly waived. But as we shall see 
these reasons no longer exist under the new federal 
practice. 

Under the new rules all technical forms of plead- 
ings, unless otherwise prescribed, are expressly abol- 
ished. The form of the bill prescribed by rule 25 
contains no charging part in which formerly was con- 
tained the charges of evidence concerning which the 
defendant was compelled to give discovery; the rule 
expresly provides that the bill shall contain a short 
and simple statement of ultimate facts, omitting any 
mere statement of evidence. The form prescribed con- 


tains no interrogating part and no prayer for process. 
Under this rule the bill need not pray for process or 
that the defendant be required to answer. Pittsburgh 
Water Heater Co. v. Beler W. H. Co., 222 Fed. 950 
(D. C.). Therefore, the very parts of the bill which 
should contain the waiver have been done away with. 

Rule 30 provides: 

“The defendant by his answer shall set out in 
short and simple terms his defense to each claim 
asserted in the biil, omitting mere statements 
of evidence and avoiding general denials, but 
specifically admitting, denying or explaining the 
facts upon which the plaintiff relies, unless he is 
without knowledge, in which event he shall so 
state, and this shall be treated as a denial.” 

Since the answer omits mere statements of evidence, 
it no longer affords a means of discovery. The form 
of answer now provided would in most cases have 
been subject to exceptions for insufficiency under the 
old rules; but exceptions to the answer for insuffic- 
iency are now expressly abolished. If an answer could 
be under the new rules, or were conceived to be, in- 
sufficient in point of fact, the complainant would have 
no remedy. See Rodman Chem. Co. v. E. F. Hough- 
ton Co., 233 Fed. 470, 472. A motion for a further 
and better statement, under rule 20 is not intended as 
a substitute for the exceptions which were abolished; 
compelling a further and better statement of the na- 
ture of the defense is not for the purpose of obtain- 
ing discovery, but seems rather to be only for the pur- 
pose of avoiding surprise at the trial. 

Instead of providing before whom an answer may 
be sworn, as did the old rules, rule 36 refers only to 
“every pleading which is required to be sworn to be 
statute, or these rules.”’ No statute or rule now re- 
quires the answer to be sworn, and it has been held 
under the new rules, on a motion to strike the answer 
for want of verification, that the answer does not have 
to be verified. Kinney v. Rice, 238 Fed. 441. See also 
Pittsburgh Water Heater Co. v. Beler W. H. Co., 222 
Fed. 950. Answer under oath being done away with 
there is no longer any reason for waiving the oath, 
and accordingly the provision relating to waiver of 
the answer under oath is abrogated. Replications are 
no longer required and the cause is at issue upon fil- 
ing the answer, except when the answer sets forth a 
set-off or counter claim (rule 31). 


Discovery is now obtained by means of interroga- 
tories under rule 58, not by means of the answer to the 
bill of complaint. Moreover, the right of discovery 
is given to the defendant as well as the complainant. 
These interrogatories. and the answers thereto are not 
a part of the pleadings. Luten v. Camp, 221 Fed. 424, 
427; Kinney v. Rice, 238 Fed. 441. As the answer ‘to 
the bill of complaint no longer gives discovery, but sets 
forth ultimate facts, omitting mere statements of evi- 
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dence, the defendant no longer needs to protect himself 
against the necessity of answering fully, and according- 
ly demurrers and pleas are expressly abolished (rule 
29). 

It is therefore manifest from a careful analysis of 
the new federal equity rules that the purpose was to 
adopt what is in substance and effect new system of 
code pleading for the equity side of the federal courts, 
in which the sworn answer no longer has any pro- 
bative force or final hearing. This view is not incon- 
sistent with the decision in Lindley v. Denver (C. C. 
A.) 250 Fed. 83, in which it was said that the fixed 
and settled equity practice of the federal courts was 
intended to continue as it was in 1912 except as chang- 
ed by these new rules. In that case it was held that 
the absolute right of the plaintiff to dismiss without 
prejudice, where there was no claim for cross-relief, 
was not abrogated by the new rules. This right of 
the plaintiff to dismiss is not inconsistent with any 
provision of the new rules of 1912, and the court did 
not hold that a fixed and settled unwritten rule of 
equity practice can not be changed by clear implica- 
tion when it is manifestly inconsistent with the new 
written rules of 1912. Any fixed and settled prin- 
ciple of equity practice in the federal courts prior to 
1912 which is clearly inconsistent with and repugnant 
to the express provisions of the new rules must be 
deemed to be abolished, and the former practice should 
be held to continue in force only to the extent that it 
is not inconsistent with the rules of 1912. 

Dean Lile of the University of Virginia says in 
his work on Equity Pleadings and Practice (2nd. Ed.) : 

“The unusual function now performed by the 
answer under the new Rules—substituting both 
demurrers and pleas—and the language of the sev- 
eral Rules touching the answer, seem by implica- 
tion to eliminate the right of the defendant to 
make oath to his answer, when not required by 
the bill, and thereby obtain the advantages se- 
cured to him by the original practice.” (pp. 117, 
118). 

This quotation from Dean Lile’s text is in accord with 
our conclusion, except that the words “when not re- 
quired by the bill,” are unnecessary and are inconsist- 
ent with the decision in the case of Kinney v. Rice 
(supra), in which it was held that the complainant 
can no longer require the answer to be verified. 

In Pittsburgh Water Heater Co. v. Beler Water 
Heater Co. (D. C. Penn.), 222 Fed. 950, the court 
said: 

“With respect to the prayer for a subpoena, 
rule 12 (198 Fed. xxii,-115 C. C. A. xxii) pro- 
vides that the clerk shall issue the same when- 
ever a bill is filed upon application by the plain- 
tiff. No prayer for process is necessary, because 
it is not issued by an order of the court, but by 


the clerk, under the rule. The prayer that the 
defendant be required to answer is not necessary, 
except under rule 40 (198 Fed. xxix, 115 C. C. A. 
xxix) relating to nominal parties, ‘unless ihe 
plaintiff specially require him to do so by pray- 
er’, for every defendant, other than a nominai 
party, is required to answer or take some other 
step, if he would not have a decree against him. 
The waiver of an answer under oath seems wholly 
unnecessary, because the equity rules apparently 
do not require any answer to be made under oath. 
It cannot be inferred that an answer should be 
made under oath, when the bill is not required 
to be verified by the oath of the plaintiff, except 
where some special relief pending the suit be 
required. The answer no longer appears to be 
the expression of the results of searching the 
conscience of the defendant. The method point- 
ed out in rule 58 (198 Fed. xxxiv, 115 C. C. A. 
xxxiv) for procuring discovery by means of in- 
terrogatories is now the method of searching the 
conscience of the opposite party. That rule pro- 
vides that the answers to the interrogatories shall 
be in writing under oath and signed by the party, 
It seems, therefore, a proper inference from the 
provisions of the equity rules with respect to oaths 
to portions of the record other than the answer, 
and the omission of the requirement of an oath 
to an answer, that an answer in equity need not 
now be made under oath.” 

In Pressed Steel Car Co. vs. U. P. R. R. Co. (D. C. 
New York), 241 Fed. 964, Judge Learned Hand, in 
discussing the new federal equity rules said: 

“Before the new rules, and under the old 
course of equity, the necessity of a plea to a bill 
arose from the rule that, if the defendant once 
consented to answer, he must answer fully, and 
that therefore in his answer he must respond to 
all the charges of evidence contained in the bill. 
This has now been changed by the abolition of 
pleas (rule 29, 198 Fed. xxvi, 115 C. C. A. xxvi), 
and by the provisions that discovery shall be by 
interrogatories, to which specific objections may 
be taken (rule 58, 198 Fed. xxxiv), 115 C. C. A. 
xxxiv), and that the pleadings shall contain no 
evidence, but the ‘ultimate facts’.”’ 

In preparing the new federal equity rules a thor- 
ough study was made of modern English practice, and 
the new rules admittedly are copied largely from the 
English, particularly the provisions relating to con- 
tents of pleadings and the method of obtaining dis- 
covery. 

English chancery practice has undergone radical 
changes in the last century. An outline of the modern 
English practice is given in Hopkins’ Federal Equity’ 
Rules Annotated. According to the modern English. 
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texts on chancery practice, the defendant’s pleading 
is no longer called an answer but a statement of de- 
fense. It is not a means of obtaining discovery and 
is not under oath; it is merely a statement in summary 
form of the material facts upon which the defendant 
relies for his defense. Discovery is obtained by means 
of interrogatories. The interrogatories are not even 
part of the bill. Aithough the answer to the inter- 
rogatories may contain matter of defense by way of 
elaboration, it does not seem to be a part of the plead- 
ings, and is not the same as the defendant’s statement 
of defense, but it is in the nature of an affidavit or 
deposition. (For discussion of discovery under the 
English Judicature Acts, see Article on this subject 
by Prof. Langdell in 12 Harv. Law Rev.). The effect 
of the new rules and particularly of Rule 5, Ord. xix, 
is to introduce a new and uniform system of simple 
pleading in all the divisions of the English Supreme 
Court of Judicature. See Wilson’s Judicature Acts, 
Rules & Forms, 5th Ed. p. 269. The result of the 
radical reforms which have taken place is, in the 
opinion of Mr. Gest, to abrogate the rule in England 
regarding the weight of evidence necessary to over- 
come a denial in a sworn answer. “The Responsive 


Answer in Equity Considered as Evidence for the De- 
fendant.” 52 American Law Register 537, 572. 

The necessary conclusion to be drawn from this in- 
quiry is that under this modern practice in the federal 
courts, as in the courts of England, the defensive 
pleading of the defendant and discovery have been ef- 
fectually divorced. The defendant has an equal right 
with the complainant to obtain discovery by means of 
interrogatories; and the defendant’s answer to the bill 
has no more reason to claim probative force than the 
complainant’s bill. Every basis or reason for the ex- 
istence of the old rule regarding the probative force 
of the sworn answer (which Wells, D. J. referred to 
as “that absurd rule of chancery practice,” in Eads 
vs. Bacon, 1 Newb. 274, Fed. C. No. 4232), has been 
swept away; and aithough the old rule has not been 
abolished in specific words, the implication that it has 
been abolished is so clear as not to admit a serious 
doubt. The most persuasive, if not the most logical, 
argument in support of this conclusion is that the Su- 
preme Court could hardly have intended to preserve 
the defendant’s right to have his sworn answer read 
as evidence in his favor even when the answer under 
oath is expressly waived. 
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SEIZURE AND FORFEITURE OF VEHICLE TRANSPORTING LIQUOR AGAINST FED- 
ERAL LAWS 


By John G. Simms, 
of the Orlando Bar. 


Police Officers of a certain municipality in Florida 
discover party illegally transporting liquor in an auto- 
mobile. They arrest such party and seize the auto- 
mobile. An action of replevin is brought in the State 
Court by the legal owner of the automobile under re- 
tain title contract against garage proprietor, in whose 
hands the police had placed the car, as a result of 
which action the car is delivered to such owner. The 
owner then sells the car to a purchaser for value. 
While the replevin case was pending the police of- 
ficers notified General Prohibition Agents at Tampa 
of the seizure and offered to deliver the vehicle to 
them but there was no such delivery, either actual or 
constructive. When the prohibition agents appeared 
upon the scene of action, the replevin case had been 
disposed of as aforesaid and the car had gone into the 
hands of the purchaser for vaiue. 

This discussion relates to certain questions arising 
from foregoing facts. 


Authority of General Prohibition Agents to seize 
vehicle found transporting intoxicating liquor in vio- 
lation of Federal laws. 

General Prohibition Agents have two avenues of 
authority through which they may proceed in seizing 
vehicles engaged in transporting intoxicating liquors 
in violation of the Federal laws. The first is under 
Section 26, Title 2 N. P. A. (Sec. 1013814 m.m. U. 8. 
Compiled Statutes of 1923, Cumulative Supplement; 
Section 40, Title 27, U. S. Code Anno.;) and the sec- 
ond is Sec. 3450 U. S. R. S. (Sec. 6352 U. S. Compiled 
Statutes 1918; Sections 1181 and 1182, Title 26 U. S. 
Code Anno.). 


Shortly after the passage of the National Prohi- 
bition Act, the Supreme Court held that such Act had 
repealed Sec. 3450, supra. Whereupon Congress pass- 
ed what is known as the Willis Campbell Act, Sec. 3, 
Title 27 U. S. Code Anno., and thereafter the District 
Courts and some Circuit Courts throughout the United 
States were in conflict as to whether Section 3450, 
supra, was in direct conflict with Section 26, supra, 
and, therefore, repealed, notwithstanding the Willis 
Campbell Act. Among the District Courts holding 
Sec. 3450, supra, repealed as being in direct conflict 
with Sec. 26, supra, was the District Court for the 
Southern District of Florida, in the case of U. S. vs. 
one Haynes automobile, 268 Fed. 1003. The matter 
has now been settled, however, by the Supreme Court 


in the case of U. S. vs. one Ford coupe automobile, 
December 15, 1926, Supreme Court Advanced Opin- 
ions page 180; 47 Supreme Court 154; 71 L. Ed. page 
279. In this case the Supreme Court held that in view 
of the Willis Campbell Act, Sec. 3450, supra, will not 
be held to have been impliedly repealed by Sec. 26, 
supra, unless in direct conflict therewith; that in order 
to establish an implied repeal of Section 3450, supra, 
by section 26, supra, there must be shown contradic- 
tion justifying the Court in finding it impossible to 
permit the Government choice between the two reme- 
dies where the facts bring the offense within the pro- 
visions of both statutes; that sec. 3450, supra, author- 
izing forfeitures is not insofar as it applies to intoxi- 
cating liquors superseded by sec. 26, supra; that sec. 
26, supra, has not modified sec. 3450 as applied to 
intoxicating liquors, so as to preclude forfeiture of 
interest in vehicle of one having no guilty knowledge 
of illegal use. But the Supreme Court has held in 
Port Arthur Investment Co. v. U. S. 272 U. S. 563; 71 
Lawyers Ed. 422 that a prosecution with effect under 
section 26 supra, precludes a forfeiture under section 
3450 supra. See also U. S. v. Commercial Credit Co. 
20 Fed. (2d) 519. 
Section 26, supra, is as follows: 

When the cemmissioner, his assistants, inspec- 
tors, or any officer of the law shall discover any 
person in the act of transporting, in violation of 
the law, intoxicating liquors in any wagon, buggy, 
automobile, water or air craft, or other vehicle, 
it shall be his duty to seize any and all intoxicat- 
ing liquors found therein being transported con- 
trary to law. Whenever intoxicating liquors 
transported or possessed illegally shall be seized 
by an officer he shall take possession of the ve- 
hicle and team or automobile, boat, air or water 
craft, or any other conveyance, and shall arrest 
any person in charge thereof. Such officer shall 
at once proceed against the person arrested un- 
der the provision of this title in any court having 
competent jurisdiction; but the said vehicle or 
conveyance shall be returned to the owner upon 
executing by him a good and valid bond, with 
sufficient sureties, in a sum double the value of 
the property, which said bond shall be approved 
by said officer and shall be conditioned to re- 
turn said property to the custody of said officer 
on the day of trial to abide the judgment of the 
Court. The court upon conviction of the person 


20 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


so arrested shall order the liquor destroyed, and 
unless good cause to the contrary is shown by the 
owner, shall order a sale by public auction of the 
property seized, and the officer making the sale, 
after deducting the expense of keeping the prop- 
erty, the fee for the seizure, and the cost of the 
sale, shall pay all liens, according to their prior- 
ities, which are established, by intervention or 
otherwise, at said hearing or in other proceeding 
brought for said purpose, as being bona fide and 
as having been created without the lienor having 
any notice that the carrying vehicle was being 
used or was to be used for illegal transportation 
of liquor, and shall pay the balance of the pro- 
ceeds into the Treasury of the United States as 
miscellaneous receipts. All liens against property 
sold under the provisions of this section shall be 
transferred from the property to the proceeds of 
the sale of the property. If, however, no one 
shall be found claiming the team, vehicle, water 
or air craft, or automobile, the taking of the same, 
with the description thereof, shall be advertised 
in some newspaper published in the city or coun- 
ty where taken, or if there be no newspaper pub- 
lished in such city or county, in a newspaper hav- 
ing circulation in the county, once a week for two 
weeks and by handbills posted in three public 
places near the place of seizure, and if no claim- 
ant shall appear within ten days after the last 
publication of the advertisement, the property 
shall be sold and the proceeds after deducting the 
expenses and costs shall be paid into the Treas- 
ury of the United States as miscellaneous re- 
ceipts. 

Section 3450, supra, is as follows: 

Whenever any goods or commodities for or in 
respect whereof any tax is or shall be imposed or 
any materials, utensils, or vessels proper to or in- 
tended to be made use of for or in the making of 
such goods or commodities are removed, or are 
deposited or concealed in any place, with intent 
to defraud, the United States of such tax, or any 
part thereof, all such goods and commodities, and 
all such materials, utensils and vessels respective- 
ly, shall be forfeited; and in every such case all 
the casks, vessels, cases or other packages what- 
soever, containing, or which shall have contained, 
such goods or commodities, respectively, and every 
vessel, boat, cart, carriage, or other conveyance 
whatsoever, and all horses or other animals, and 
all things used in the removal or for the deposit 
or concealment thereof, respectively, shall be for- 
feited. And every person who removes, deposits, 
or conceals, or is concerned in removing, deposit- 
ing, or concealing any goods or commodities for 
or in respect whereof any tax is or shall be im- 


posed, with intent to defraud the United States of 
such tax or any part thereof, shall be liable to a 
fine or penalty of not more than five hundred dol- 
lars. And all boilers, stills, or other vessels, tools 
and implements, used in distilling or rectifying, 
and forfeited under any of the provisions of this 
Title, and all condemned material, together with 
any engine or other machinery connected there- 
with, and all empty barrels, and all grain or other 
material suitable for distillation, shall, under the 
direction of the court in which the forfeiture is 
recovered, be sold at public auction, and the pro- 
ceeds thereof, after deduction of the expense of 
sale, shall be disposed of according to law. And 
all spirits or spirituous liquors which may be for- 
feited under the provisions of this Title, unless 
herein otherwise provided, shall be disposed of 
by the Commissioner of Internal Revenue as the 
Secretary of the Treasury may direct. 

As noted from above section 26, the Commissioner 
of Internal Revenue is charged with the duty of seiz- 
ing vehicles engaged in illegally transporting intoxi- 
cating liquors, and, of course, he is also charged with 
seizing vehicles violating section 3450, supra, which 
is essentially an Internal Revenue measure. 

Under Section 1, Title (2) N. P. A. See. 5 Title 
27 U. S. Code Anno., any act authorized to be done by 
the Commissioner (by Commissioner is meant Com- 
missioner of Internal Revenue) may be performed by 
any assistant or agent designated by him for that pur- 
pose. It follows that prohibition agents may seize ve- 
hicles which they find illegally transporting intoxicat- 
ing liquors as the act of the Commissioner of Internal 
Revenue. The Commissioner in appointing prohibit- 
ion agents always delegates this authority. 

A prohibition agent may, without a warrant, take 
possession of a vehicle, only when he detects it in the 
act of illegally transporting intoxicating liquors, as 
provided in Section 26, supra; U.S. vs. Crossner, D. C. 
Pa. (1920) 264 Fed. 459. The Court said: 

“In no case is a prohibition officer or agent 
justified in seizing intoxicating liquor or other 
property without a search warrant, except as pro- 
vided in Section 26, which makes it his duty to 
seize all intoxicating liquors found being trans- 
ported contrary to law in any wagon, buggy, auto- 
mobile, water or air craft, or other vehicle. Up- 
on seizure in either case, however, the act con- 
templates a remedy by orderly process of law for 
the disposition of the intoxicating liquor seized.” 

But, under the provision of Section 26, supra, as to 
the taking possession of the vehicle while in the act 
of illegal transportation, the taking of a vehicle subse- 
quent to transportation and without process is with- 
out warrant of law. U.S. vs. Hydes, Dist. Court, 
Wash. (1920) 267 Fed. 470. It was here said: 
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“Section 26, supra, expressly providing that 
the vehicle shall be taken while in the act of il- 
legal transportation, and the vehicle in issue not 
being so taken, the subsequent taking without 
process was without warrant of law. An order 
decreeing the return of the vehicle and exonerat- 
ing the owner’s bond may be presented.” 

Of course, to make a seizure without a search war- 
rant the agent must have probable cause to believe the 
vehicle was transporting intoxicating liquors unlaw- 
fully. Carroll vs. U. S. (1925) 69 Lawyers Ed. page 
543. In this case the Court laid down the following 
propositions: 

The primary purpose of this section is the 
seizure and destruction of the contraband liquor, 
and the provisions for forfeiture of the vehicle 
and arrest of the transporter are merely incident- 
al. Hence the right to search an automobile for 
illicit liquor and to seize the liquor, if found, and 
thereupon to seize the vehicle also and to arrest 
the offender, does not depend upon the right to 
arrest the offender in the first instance, and 
therefore it is not determined by the degree of his 
offense whether a misdemeanor under section 29 
(Section 46 of this title), because of being his 
first or second offense, or a felony because it is 
his third; and the rule allowing arrest without 
warrant for misdemeanor only when the offense 
is committed in the officer’s presence, but for a 
felony when the officer has reasonable cause to 
believe that the person arrested has committed a 
felony, is not the test of the validity of such 
search and seizure. The seizure is legal if the 
officer, in stopping and searching the vehicle, has 
reasonable or probable cause for believing that 
contraband liquor is being illegally transported 
in it. The language of this section—when an of- 
ficer shall ‘discover’ any person in the act of 
transporting, etc.,—does not limit him to what 
he learns of the contents of a passing automobile 
by the use of his senses at the time. The section 
thus construed is consistent with the Fourth 
Améndment. Probable cause exists where prohi- 
bition officers, while patrolling a highway much 
used in the illegal transportation of liquor, stop- 
ped and searched an automobile upon the faith of 
information previously obtained by them that the 
car and its occupants, identified by the officers, 
were engaged in the illegal business of “bootleg- 
ging.” When contraband liquor, seized from an 
automobile and used in the conviction of those in 
charge of the transportation, is shown at the trial 
to have been taken in a search justified by prob- 
able cause, the court’s refusal to return the liquor 
on defendant’s motion before trial, even if erron- 
eous because probable cause was not then proven, 


is not a substantial reason for reversing a con- 
viction. 

(Note the last case cited is the law of Florida un- 
der 1927 State Legislature.) 

In Park vs. U. S. (Cir. Ct. of Appeals, First Cir- 
cuit) 294 Federal 776, the Court said: 

“The authority to seize, without a warrant. 
given by this statute, is limited to liquors being 
transported in any vehicle contrary to law, upon 
discovery by an officer of a person in the act of 
so transporting. In construing this statute, the 
words ‘shall discover any person in the act of 
transporting’ have been construed differently in 
the different Circuit Courts of Appeal and Dis- 
trict Courts throughout the country. See Lam- 
bert vs. United States (C. C. A. 9th Cir.) 282 
Fed. 413, 414, 417; United States v. Kaplan (D.C. 
Ga.) 286 Fed. 963, 973; United States v. Rem- 
hert (D. C. Tex.) 284 Fed. 996, 1001, 1006; Unit- 
ed States v. Hilsinger (D. C. Ohio) 284 Fed. 585. 
588; Elrod v. Moss (C. C. A. 4th Cir.) 278 Fed. 
123; Kathriner v. United States (C. C. A. 9th 
Cir.) 276 Fed. 808; United States v. Bateman 
(D. C. Cal.) 278 Fed. 231; Snyder v. United 
States (C. C. A. 4th Cir.) 285 Fed. 1, 2, 4; Mc- 
Bride v. United States (C. C. A. 5th Cir.) 284 
Fed. 416, 419; United States v. Slusser (D. C. 
Ohio) 270 Fed. 818, 820. 821.” 

“We think, however, the true construction and 
meaning of the statute is that if an officer, at the 
time of seizure, has ascertained facts, through the 
exercise of his senses of sight, smell, ete. and 
from other sources of information, that would 
justify a reasonably prudent man in believing that 
the crime of transporting liquor in a vehicle con- 
trary to law was being committed in his presence, 
a seizure would be authorized. and that the seiz- 
ure in this case would have been authorized had 
it been made by the federal officer. By this we 
do not mean that a federal officer, acting under 
this statute, can make an arrest and seizure on 
mere suspicion, but that he must have ascertained 
at the time facts that would justify a prudent man 
in believing that a crime was being committed in 

_his presence.” 

For other cases on probable cause for search with- 
out warrant, see cases listed on pages 186, 187, and 
188, Title 27, U. S. Code Anno. 

The practice of prohibition agents in searching and 
seizing automobiles and other vehicles of speed is 
nearly always to proceed without search warrant, as 
it is “ordinarily impracticable when automobiles are 
used in the commission of the offense, because of the 
character of the vehicle and the manner of speed at 
which same may be operated to pursue usual form- 
alities to procure search warrants, as where the vio- 
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lation is confined to a particular time and place.” 

(Milam vs. U. S. 296 Fed. 629) ; however, if the agent 

does proceed under search warrant same is issued to 

him by a Judge of the United States District Court, 
or by a Judge of a state or territorial court of record, 
or by a United States Commissioner for the district 
wherein the property sought is located. See Section 
611, Title 18, U. S. Code Anno. See Sec. 11, Title 27 
U. S. Code Anno. See 290 Fed. 820. 
II. 

WHERE VEHICLES SEIZED BY MUNICIPAL OR 
STATE OFFICERS NOT PREVIOUSLY DEPU- 
TIZED AS FEDERAL OFFICERS AND SUBSE- 
QUENTLY TURNED OVER TO FEDERAL 
AGENTS. 

So far as Sec. 3450, supra, is concerned, it is set- 
tled that where property declared by Federal Statutes 
to be forfeited because used in violation of Federal 
laws is seized by one having no authority to do so, 
the U. S. may adopt the seizure with the same effect 
as if it had been originally made by one duly author- 
ized. U.S. vs. one Ford Coupe automobile, Dec. 15, 
1926, Adv. Sheet Supreme Court Opinions, page 180. 
This proposition was previously laid down by Justice 
Story in the Caledonian 4 L. Ed. 524, as follows: 

“Any person may seize any property forfeited 
to the use of the government, either by the muni- 
cipal laws or by the law of prize for the purpose 
of enforcing the forfeiture. And it depends up- 
on the government itself whether it will act upon 
the seizure. If it adopts the acts of the party and 
proceeds to enforce the forfeiture by legal pro- 
cess, this is sufficient recognition and confirma- 
tion of the seizure and is of equal validity in law 
with an original authority given to the party mak- 
ing the seizure. The confirmation acts retroac- 
tively and is equivalent to a command.” 

As to the adoption by the United States of a seiz- 
ure of a vehicle used in violation of Section 26, supra, 
by police or state officers there has been a decided 
conflict of authority. U.S. vs. Loomis (C. C. A. 
Wash.) 297 Fed. 359 holds that such seizure is un- 
authorized and cannot be adopted while U. S. v. Dodge, 
et al (C. C. A. R. I. 1926) 11 Fed. 2nd Series 522, and 
U.S. v. Story (Cir. Ct. of Appeals, 5th Cir) 294 Fed. 
517, holds that it can be adopted by the United States. 
The facts in the Loomis case are: 

Loomis pleaded guilty to count 2 of an infor- 
mation charging him with the unlawful transpor- 
tation of intoxicating liquors in a certain describ- 
ed automobile. At the time of the unlawful trans- 
portation Loomis was arrested and the automobile 
was seized by the police of Seattle, Washington. 
Several weeks after seizure, was turned over to 
Federal prohibition authorities, who petitioned 
for the order of forfeiture and sale. 


The facts in the case of U. S. vs. Dodge, et al., ap- 
pears from the libel of information as follows: 

Police officers of the City of Providence, 
Rhode Island, discovered Dodge in the act of 
transporting, in violation of the National Prohi- 
bition Act, a quantity of intoxicating liquors in a 
motorboat in said district. Said officers seized 
the liquors and motorboat and arrested Dodge, 
who was in charge of the motorboat, and subse- 
quently Dodge was arrested by United States of- 
ficers. Dodge was convicted in the District Court 
of the offense of unlawful transportation, for 
which he had been arrested. After the seizure, 
the motor boat was turned over to Federal Prohi- 
bition Director for the district, and was, at the 
time the libel was filed, in his possession. 

The matter has been settled, however, by the Su- 
preme Court in 1926 in the case of Dodge vs. U. S., 
Dec. 15, 1926, Supreme Court Adv. Opinions page 212, 
which holds that the United States may adopt the seiz- 
ure by police officers under sec. 26, supra. This case 
was on certiorari to the United States Court of Ap- 
peals for the lst Circuit, to review judgment in the 
case of U.S. vs. Dodge, et al, supra. 

III. 

RIGHTS OF HOLDER OF RETAIL TITLE CON- 
TRACT UPON VEHICLE FOUND TRANSPORT- 
ING INTOXICATING LIQUORS IN VIOLATION 
OF FEDERAL LAWS. 

The rights of innocent owners and holders of liens 
upon the vehicle found illegally transporting intoxi- 
cating liquors are preserved in cases of seizure under 
Sec. 26, supra. U. S. (CCA 5th Cir. 1925), 4 Fed. 
2nd, 529. The Act protects innocent owner and lien- 
holder as follows: 

“But the said vehicle or conveyance shall be 
returned to the owner upon execution by him of a 
good and valid bond, with sufficient sureties, in a 
sum double the value of the property, which said 
bond shall be approved by said officer and shall 
be conditioned to return said property to the cus- 
tody of said officer on the day of trial to abide 
the judgment of the court. The court upon con- 
viction of the person so arrested shall order the 
liquor destroyed, and unless good cause to the con- 
trary is shown by the owner, shall order a sale by 
public auction of the property seized, and the of- 
ficer making the sale, after deducting the ex- 
penses of keeping the property, the fee for the 
seizure, and the cost of the sale, shall pay all liens, 
according to their priorities, which are establish- 
ed by intervention or otherwise at said hearing 
or in other proceeding brought for said purpose, 
as being bona fide and as having been created 
without the lienor having any notice that the car- 
rying vehicle was being used or was to be used 


UE 
‘ 
‘ 
| 
= 
+ 
+ 
{ 
| 
} 
4 
he: 
4 
. 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 23 


for illegal transportation of liquor, and shall pay 
the balance of the proceeds into the Treasury of 
the United States as miscellaneous receipts. All 
liens against property sold under the provisions 
of this section shall be transferred from the prop- 
erty to the proceeds of the sale of the property.” 

It has been held that a conditional seller of an au- 
tomobile, used by the buyer, for the unlawful trans- 
portation of liquor, who proves that he has a bona 
fide lien for a balance due on the purchase price, and 
that he had no knowledge of the unlawful use of the 
automobile, is entitled to the payment of his lien out 
of the proceeds of the sale of the automobile. U. S. 
vs. Sylvester, 273 Fed. 255. 

And on seizure of an automobile while being 
used in the illegal transportation of liquor by the 
purchaser under a conditional contract of sale, 
and on his conviction, it has been held that his 
interest in the automobile is subject to forfeiture, 
but the interest of the seller is not if he made the 
sale in good faith and had no knowledge that the 
car was used or was to be used for illegal pur- 
poses. Oakland Motor Car Co. v. U.S. (C. C. A. 
Cal. 1924) 295 F. 626; Jackson v. U. S. (C. C. A. 
Ariz. 1924) 295 F. 620, reversing U.S. v. Bostick 
(D. C. 1923) 289 F. 127. 

For other cases in point, see notes 48 and 49, pages 
200 and 201, Title 27, U. S. Code, Anno. 

Where the forfeiture occurs under Sec. 3450, supra, 
the interest of innocent owner or lienholder is lost. 
U. S. vs. Mincey, 254 Fed. 287; Logan vs. U. S. 260 
Fed., 746; Goldsmith Jr., Grant Co. vs. U. S., 65 L. 
Ed. 376; U.S. vs. Stowell, 33 L. Ed., 559. 

IV. 

THE DEGREE TO WHICH THE UNITED STATES 
MAY FOLLOW A VEHICLE HAVING ILLEGAL- 
LY TRANSPORTED INTOXICATING LIQUORS 
INTO THE HANDS OF INNOCENT PURCHAS- 
ER FOR VALUE, WHO OBTAINED THE VE- 
HICLE AFTER ARREST BY POLICE OFFICERS, 
BUT BEFORE THE VEHICLE WAS DELIVER- 
ED TO FEDERAL AGENTS. — 

Section 26, Title 2 of N. P. A. so far as pertinent, 
reads: 

“When... any officer of the law shall discover 
any person... transporting in violation of the 
law, intoxicating liquor in any... automobile... 
it shall be his duty to seize .. . all intoxicating 
liquors found therein being transported contrary 
to law. Whenever intoxicating liquors transport- 
ed ... shall be seized by an officer, he shall take 
possession of the vehicle . . . and shall arrest any 
person in charge thereof...... The court upon 
conviction of the person so arrested shall order 
the liquor destroyed, and unless good cause... 
be shown...asale...of the property seized.... 


In order to accomplish a forfeiture under the last 
preceding section, the procedure therein set forth must 
be complied with. Jt is not merely directory and cu- 
mulative, but is jurisdictional. U.S. vs. Loomis, su- 
pra; U. S. v. Hydes, 267 Fed. 470; U. S. vs. Slusser, 
270 Fed. 818. It was said in U. S. vs. Hydes, supra: 

“The forfeiture demanded is a proceeding in 
rem under the procedure provided by the Nation- 
al Prohibition Act, and such procedure must be 
complied with in order to divest the owner of his 
title. The procedure provided is not merely direc- 
tory and cumulative, but is jurisdictional.” 

The Court further said: 

“By the provisions of Sec. 26, supra, the ve- 
hicle after seizure may be instantly returned to 
the owner, upon execution by him of a bond to 
produce the property at the criminal trial, and 
disposition must be decreed upon the trial of the 
criminal case. Forfeiture by original seizure de- 
pends upon the statute. Congress may declare 
the forfeiture absolute upon seizure, or make the 
forfeiture depend upon conditions. U. S. vs. Sto- 
well, 133 U. S. 11, 10 Sup. Ct. 244, 33 L. Ed. 555. 
The congress may provide for the seizure of the 
vehicle at any time, for having offended, but be- 
fore any forfeiture can be decreed, the jurisdic- 
tional facts as outlined by the statute must be 
present, and the statutory provisions must be in 
harmony with the taking or detention. U. S. vs. 
Two Hundred and Sixty-Seven Gold Pieces and 
One McLaughlin Automobile (D. C.) 255 Fed. 
217.” 

Forfeiture of an automobile under the last preced- 
ing section must be in strict pursuance to the terms 
of the statute, and the following elements are essen- 
tial : 

“(1) That an officer of the law discover some 
person in the act of illegally transporting liquor 
in the vehicle; (2) the seizure of the liquor so 
transported or possessed; (3) The seizure of the 
vehicle and arrest of the person; (4) that the of- 
ficer proceed against the person and retain the 
vehicle, unless re-delivered to the owner on giv- 
ing bond; (5) conviction of the person and order 
of sale of the vehicle; (6) distribution of the pro- 
ceeds. U.S. v. Slusser (D. C. Ohio, 1921) 270 F. 
818.” 

The above holdings, so far as we have been able 
to determine, have not been disputed by any court of 
the United States. 

Thus before forfeiture can be effected under Sec- 
tion 26, supra, the car must be seized in the act of il- 
legal transportation by prohibition agent, and the 
other jurisdictional prerequisites complied with. The 
proposition of seizing the vehicle subsequent to the’ 
violation appears entirely unauthorized by the Act. 
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Of course, as heretofore shown the agents may adopt 
the seizure of police officers, but the police must have 
the car in their possession at the time of adoption, 
otherwise there is nothing to adopt, and the party in 
charge of the car at the time of seizure certainly must 
be arrested by the agents at the time of adoption, 
which has not yet been done in the case under con- 
sideration. 

As to forfeiture under Internal Revenue laws, the 
Supreme Court, in U. S. vs. Stowell, 33 L. Ed. 555, 
133 U. S. P. (1) said: 

“By the settled doctrine of this court, when- 
ever a statute enacts that upon the commission of 
a certain act specific property used in or connect- 
ed with that act shall be forfeited, the forfeiture 
takes effect immediately upon the commission of 
the act; the right to the property then vests in the 
United States, although their title is not perfect- 
ed until judicial condemnation; the forfeiture 
constitutes a statutory transfer of the right to 
the United States at the time the offense is com- 
mitted, and the condemnation, when obtained, re- 
lates back to that time, and avoids all intermed- 
iate sales and alienations, even to purchasers in 
good faith.” 

The above case was decided on an information of 
libel praying forfeiture of certain brewery property 
amongst which was a real estate lot with buildings 
thereon, distilling apparatus, and some horses and 
wagons. There was no question of jurisdiction rais- 
ed, the property forfeited having been seized by the 
authorities, and such seizure obviously maintained so 
that when libel was filed it was then in the hands of 
the Government. 

Under the statement of fact upon which this dis- 
cussion is based, the vehicle is not in the hands of the 
General Government and apparently has never been 
in its hands, either by actual or constructive delivery 
by police officers. It is, therefore, quite important to 
know if the vehicle can now be seized on the predicate 
of the past violation. It is believed beyond question 
that this cannot be done under the N. P. A. in view 
of above authority holding that procedure thereunder 
is jurisdictional. There is left, therefore, Sec. 3450, 
supra, to be considered. 

The Admiralty Courts of the United States (which 
are the District Courts (Judicial Code 1911) have ex- 
clusive jurisdiction in rem of all questions of forfeit- 
ure for violation of Revenue Acts, Ex Parte, Faccett, 
35 L. Ed. 1087; The Sarah, 5 L. Ed. 644. See note 
52 page 1280 (1 C. J.) .- 

Section 3453 Revised Statutes; 6355 U. S. Com- 
piled Statutes makes the procedure for forfeitures one 
in rem in the District Courts where seizure is made. 

The place of seizure and not the place of commis- 
sion of the offense gives the Court jurisdiction in rem 


and the District Court of the District in which the ve- 
hiele is seized has jurisdiction. The Merino, 6 L. Ed. 
118. See note 65 page 1281 (1 C. J.) for other au- 
thorities. 

To sustain the jurisdiction of the Court in cases of 
forfeiture there must have been an actual seizure. The 
Brig Ann, 3 L. Ed. 734. See note 58 page 1281, 1 
C. J. for additional authority. 

After a vessel (vehicle) has been seized and libeled 
and a forfeiture claimed, admiralty does not lose its 
jurisdiction to condemn the vessel (vehicle) by losing 
possession of it. U.S. vs. Schooner Little Charles 26 
Fed. Case No. 15,612 (1) Brock 346. 

But if a seizure be completely and explicitly aband- 
oned and the property restored by the voluntary act of 
the party who has made the seizure, all rights under 
it are gone. Although judicial jurisdiction once at- 
tached, it is divested by the subsequent proceedings, 
and it can be revived only by a new seizure. The Ann, 
3 L. Ed. 734, the Court said: 

“In order to institute and perfect proceedings 
in rem, it is necessary that the thing should be 
actually or constructively within the reach of the 
Court. It is actually within its possession when 
it is submitted to the process of the court; it is 
constructively so, when, by a seizure, it is held to 
ascertain and enforce a right or forfeiture which 
can alone be decided by a judicial decree in rem. 
If the place of committing the offense had fixed 
the judicial forum where it was to be tried, the 
law would have been, in numerous cases, evaded; 
for, by a removal of the thing from such place the 
court could have had no power to enforce its de- 
cree. The legislature, therefore, wisely determin- 
ed that the place of seizure should decide as to 
the proper and competent tribunal. It follows, 
from this consideration, that before judicial cog- 
nizance can attach upon a forfeiture in rem, un- 
der the statute, there must be a seizure; for until 
seizure it is impossible to ascertain what is the 
competent forum. And, if so, it must be a good 
subsisting seizure at the time when the libel or 
information is filed dnd allowed. If a seizure be 
completely and explicitely abandoned, and the 
property restored by the voluntary act of the 
party who has made the seizure, all rights under 
it are gone. Although judicial jurisdiction once 
attached, it is divested by the subsequent proceed- 
ings; and it can be revived only by a new seizure. 
It is, in this respect, like a case of capture, which, 
although well made, gives no authority to the 
prize court to proceed to adjudication, if it be 
voluntarily abandoned before judicial proceedings 
are instituted. It is not meant to assert that a 
tortious ouster of possession, or fraudulent rescue, 
or relinquishment after seizure, will divest the 
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jurisdiction. The case put (and it is precisely 
the present case) is a voluntary abandonment and 
release of the property seized, the legal effect of 
which must, as: we think, be to purge away all 
the prior rights acquired by the seizure.” Italics 
ours. 

Applying this law to facts under discussion, it ap- 
pears that the position in which the Federal Govern- 
ment is placed is virtually the same as though no seiz- 
ure had ever been made. The police seizure is lost 
for failure of adoption. The Government’s only rem- 
edy against the car being a new seizure under warrant 
based upon probable cause, or without warranty upon 
probable cause, if it can detect the car in the act of 
illegal transportation of intoxicating liquor. If the 
Government had actually adopted the unlawful police 
seizure and received the car into its possession, a tort- 
ious ouster within terms of above decision might be 
argued, but under the circumstances of the case, the 
writer is of opinion that the reference to ouster in the 
Supreme Court opinion is totally inapplicable to the 
case at hand. 

If a new seizure is made the interest of owner or 
lienholder is protected or not protected depending up- 
on under which of the two above sections (3450 or 
26) the forfeiture is had as above outlined. 

V. 
Necessary warrant or process for Prohibition 
Agent to possess in order to take automobile when 
same is no longer in custody of police officers who 
seized it. 

It would follow from information as shown here- 
inabove that Prohibition Agent may search and seize 
an automobile for illegally transporting intoxicating 
liquors, with or without a warrant but only upon prob- 
able cause when he apprehends same in the act of such 
transportation. U. 8S. vs. Hydes, 267 Fed. 470; Lam- 
bert vs. U. S., 282 Fed. 413; Elrod vs. Moss, 278 Fed. 
123; Carroll vs. U. S. 62 L. Ed. 548; U. S. vs. Cross- 
ner, 264 Fed. 469. Although, however, the automobile 
does not have to be actually moving at the time, U. S. 
vs. Bierd, 295 Fed. 148. 

A prohibition agent has no authority to serve any 
writ except a search warrant, as provided in Sec. 11 
Title 27, supra. He cannot serve other process of Fed- 
eral Courts as that is essentially the exclusive duty of 
the United States Marshall or his deputies, service of 
process is never made by anyone other than the Mar- 
shall and his deputies unless in a case where the Mar- 
shall is interested when the Court will appoint some 
disinterested party to take his place. U. S. Revised 
Statutes, Sec. 922. 

It has been held, however, that a Marshall may 
depute a person who is not a Deputy Marshall to serve 
the process directed to him to serve. E. W. Gorgas, 
8 Fed. Case No. 4585. 


While a libel would probably not lie in the case at 
hand, due to the lack of a seizure, to give the court 
jurisdiction, and the lack of possession on the part of 
the Government, as has heretofore been outlined (The 
Ann. supra), still if one should be filed praying seiz- 
ure of the car as a result of the violation of Section 
3450, supra, and the Marshall received the writ of 
monition, the procedure would be as follows: Upon 
the filing of the libel, the Clerk issues the process or 
writ prayed for to the Marshall for execution and re- 
turn, whereupon the Marshall proceeds to seize the 
property. 

The writ is in the usual form of monition or ar- 
rest of the automobile, the suit being one in rem. It 
is under the seal of the Federal District Court, issued 
in the name of the President of the United States, 
tested by the Judge of the Court and signed by the 
Clerk. As stated, it is directed to the Marshall and 
after setting forth the facts as to the filing of the libel, 
it directs the marshall to attach and safely keep the 
property. ‘Arrest’? of a vehicle is a technical term 
used in admiralty process to indicate an actual seizure 
of property. Pelham vs. Rose, 19 L. Ed., 602; Bryan 
vs. Kerr, 56 L. Ed., 114. 


WRITER’S CONCLUSIONS. 


1. A general prohibition agent may search and 
seize an automobile illegally transporting intoxicating 
liquors without warrant, when he apprehends it ‘“‘red- 
handed” in the act of violation or has probable cause 
to believe the violaticn is being committed at the time 
of seizure, and he may search and seize the vehicle 
engaged in such illegal transportation with warrant 
based upon affidavit showing probable cause. If the 
automobile is not engaged in the violation of the law 
at the time of its seizure by the prohibition agent with- 
out warrant, such seizure is totally unauthorized and 
may be quashed upon motion before United States 
Judge. If, upon search with proper warrant, the auto- 
mobile is found not violating the law, the prohibition 
agent has no authority to seize it and this seizure may 
be quashed upon motion in like manner. If there is 
not probable cause for the search, either with or with- 
out warrant, the vehicle cannot be lawfully seized 
even though it is in fact violating the law. 

2. The interests of innocent owner or holder of 
retain title contract on the automobile is protected 
provided the seizure and forfeiture is had under the 
N. P. A. Immediately upon seizure the owner may 
gain possession of the car upon execution of bond in 
double the amount of appraised value of same, which 
bond must be approved by the officer who made the 
seizure. The condition of the bond is that the vehicle 
be delivered to the officer who seized it, upon the date 
of trial, to abide judgment of the Court. Upon con- 


viction of the person in charge of the automobile at 
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the time of apprehension, unless the owner shows 
good cause to the contrary, the car will be ordered 
sold at public auction. From the proceeds of this sale 
liens of innocent parties will be discharged, according 
to their priority. If the seizure and forfeiture is had 
under Sec. 3450, supra, an innocent owner or lien- 
holder is absolutely not protected as the action is one 
in rem against the car for transporting liquors, upon 
which Federal tax is unpaid. 

3. The prohibition agents are placed in virtually 
the same position as though no seizure had been made 
when the vehicle has passed from the hands of the 
police officers before their seizure has been adopted 
by the Federal Agents. The prohibition agents can, 
therefore, seize the vehicle provided they detect it 
“red-handed” in violation of the law, or seize it as a 
result of a search upon probable cause and find it at 
that time in the act of illegally transporting liquors. 
Such seizure may be with or without warrant, but in 
either case the car must be engaged in the act of il- 
legal transportation before the seizure can be made. 
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The right to search the car depends upon the existence 
of probable cause for belief that a violation of the law 
is being committed at the time, and this is true whe- 
ther under warrant or otherwise. The right of seiz- 
ure depends upon the finding of the car so engaged in 
the illegal transportation, upon the search. There is 
no such thing as a warrant being issued to a prohi- 
bition agent for the seizure of an automobile upon a 
past violation of the law. If such a thing were allow- 
ed all a prohibition agent would have to do would be 
to swear that a party transported liquor in his car a 
year ago, sooner or later, and a warrant would issue 
for attachment. 

4. If the car is not in the hands of the local au- 
thorities when the prohibition agents arrive, in order 
for them to take it from the hands of a third party 
they must have a proper search warrant and, upon 
the execution of same, find the car engaged in the il- 
legal transportation of liquor, or, of course, they may 
seize the car without warrant upon search with prob- 
able cause if they detect it in the act of violation. 
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THE RIGHT OF AN ATTORNEY TO WITHDRAW—AN ADDRESS TO DADE COUNTY 
BAR ASSOCIATION 


By Chas. A. Morehead, 
of the Miami Bar. 


A subject which has assumed some importance 
among the members of the Dade County Bar Associa- 
tion is the right of an attorney to withdraw from a 
case after having accepted a retainer and filed plead- 
ings therein. The proper procedure to effect a valid 
withdrawal and the resulting effect thereof also has, 
due to the lack of precedents, caused considerable un- 
certainty. 

Frequently, here, a client will pay his attorney a 
small fee to prosecute or defend a case, with the un- 
derstanding, implied or expressed, that the balance of 
the fee will be paid as the attorney performs his ser- 
vices. The attorney files pleadings, holds consulta- 
tions, and in general partially performs his part of the 
contract, and then calls upon the client for a fee com- 
mensurate with the amount.and character of the ser- 
vices rendered. The client refuses to pay. Then, may 
the attorney withdraw, if so how, and with what ef- 
fect upon his client, himself, the opposing counsel and 
the Court? 

It is the purpose of this talk to clarify these ques- 
tions. And I hope the members of the association will 
derive as much benefit and enjoyment from my brief 
summary of this law as I have from the examination 
of the authorities necessary to its preparation. 

Some of the states have statutes regulating an at- 
torney’s right to withdraw. (De Recat Corp. v. Dunn. 
(Cal.) 242 Pac. 936; 42 A. L. R. 1342 and note). Flori- 
da has no such statute, nor has our Supreme Court 
passed directly upon the point. Therefore, the courts 
from whose decisions I have drawn my conclusions are 
those uncontrolled by statute, with the idea in mind 
that these judicial precedents have marked the path 
which our courts may well follow under similar cir- 
cumstances. 

It is well settled that an attorney may, for suffic- 
ient cause and on reasonable notice, withdraw from a 
suit without the client’s consent at any stage in the 
proceedings. (Elliot v. Lawton, 7 Allen (Mass.) 274; 
83 Am. Dec. 683; 2 R. C. L. 957, Par. 30 note 7; 6 C.J. 
674, Note 77 and cases cited). 


What is a sufficient cause to justify an attorney in 
abandoning a case in which he has been retained has 
not been laid down in the form of any general rule by 
any Supreme Court, ours included, and in the nature 
of things cannot be, but each case must depend largely 
on its own peculiar circumstances. (2 R. C. L. 958; 
6 C. J. 674; Genrow v. Flynn, (Mich.) 131 N. W. 1115, 
Ann. Cas. 1912D 638 and note; 35 L. R. A. N. 8S. 960; 


. for counsel fees. 


Tenney v. Berger 93 N. Y. 524; 45 Am. Rep. 263). 

An attorney has been considered justifiable in 
withdrawing from the case under the following cir- 
cumstances: 

When the attorney accepts employment and files 
an answer under agreement with his client that the 
fee will be paid in advance of the time when the case 
is set for trial, but is not so paid (Silver v. Harris 
(Nev.) 116 Fed. text 441-2). 

If a client unreasonably refuses to make advances 
to pay expenses and to apply on account of attorney’s 
fees during the progress of an extended litigation, 
after repeated demands for payment and notice of at- 
torney’s intention to sever his connection with the 
litigation. (Young v. Lanznar, 133 Mo. App. 130; 
112 S. W. 17). 

Failure of the client to pay a retainer. (Herbert v. 
Lawrence, 18 N. Y. Supp. 95). 

Failure of the client to provide fees upon request. 
(Gleason v. Clark, 9 Cow 57; Castro v. Bennet, 2 Johns 
296). 

Client’s failure to pay a note at maturity, given 
(Cooley v. Doherty, 5 La. Ann. 163). 

Unfounded claim by client that attorney would only 
receive a fee contingent upon the successful termina- 
tion of the case. (Bissell v. Zorn, 122 Mo. App. 688, 
99 S. W. 458; Cullison v. Lindsay, 108 Iowa, 124, 78 
N. W. 847). 

Refusal of client to advance money to pay expenses 
of litigation and to apply upon attorney’s services dur- 
ing the progress of a long litigation, where the value 
of the services has not been agreed upon, and the at- 
torney has merely been retained upon an implied un- 
derstanding that he shall have what his services are 
fairly and reasonably worth. (Pickard v. Pickard, 
31 N. Y. Supp. 989; Tenney v. Berger, 93 N. Y. 530, 
45 Am. Rep. 263; Vansandan v. Browne, 9 Bing. 402, 
2 Moore & S. 543, Whitehead v. Lord, 7 Exch. 691, 21 
L. J. Exch. N. S. 239 (obiter). 

Conduct on the part of the client, during the prog- 
ress of the litigation, which would tend to degrade or 
humiliate the attorney, such as attempting to sustain 
his case by the subornation of witnesses or any other 
unjustifiable means. This imposes not only the right, 
but the duty of withdrawing upon the attorney. (State 
v. Bersch. (Mo.) 207 S. W. 809; Tenney v. Berger 
(Supra-obiter) ; Gebhardt v. United Ry. (Mo.) 220 S. 
W. 677, 9 A. L. R. 1076). 


Breaking off all communications with the client. 
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and refusing to speak to him. 
(Mo.) 132 8S. W. 33). 

Employment by client of associate counsel against 
whom the attorney has personal and professional ob- 
jections, and with whom he is unwilling to be associ- 
ated. (Tenney v. Berger (Supra). 

So also, an attorney who had received a sum of 
money to prosecute a suit to judgment was held to be 
justified for withdrawing from the case without re- 
turning the money upon receipt of the following teie- 
gram from his client, “You have deceived, lied and neg- 
lected me in every possible way you could. I was a 
good fellow until you got over $300.00 of my money. 
I don’t intend to stand your abuse any longer.” (Gen- 
row v. Flynn (Mich.) 131 N. W. 1115, Ann. Cas. 
1912D 638, 35 L. R. A. (N. S.) 960). 

To summarize the foregoing: Any conduct on the 
part of the client, during the progress of the litigation, 
which tends to degrade or humiliate the attorney, low- 
er the standards of professional ethics, or destroy the 
reciprocal confidence required between attorney and 
client furnishes cause for abandonment of the employ- 
ment. (6 C. J. 674). 

Even if there be good cause for retiring, it is the 
attorney’s duty to give the client a reasonable notice 
before withdrawing. (Eliot v. Lawson (Mass.) 7 AI- 
len 274, 83 Am. Dec. 683; Powers v. Manning (Mass.) 
28 N. E. 290, 13 L. R. A. 258; Tenney v. Berger (Su- 
pra) ;2R.C. L. 959). 


(Dempsey v. Dorrance 


The question of whether reasonable cause for with- 


drawing exists and whether or not reasonable notice 
of the intention to withdraw was given is for the jury 
under proper instructions from the court. (Young v. 
Larznar (Mo.) 112 S. W. 17; Pickard v. Pickard 31 
N. Y. Supp. 987, as to reasonable cause, and Hoby v. 
Built 3 Barn. & Ad. 350, 1 L. J. K. B. N. 8. 121; Pow- 
ers v. Manning (Mass.); 28 N. E. 290, 138 L. R. A. 
258, 2 R. C. L. 959 as to reasonable notice). 

As to the effect of withdrawal upon the Court, it 
has been held by the Supreme Court of the U. S. that 
when a defendant, who has been duly served with pro- 
cess, causes an appearance to be entered on his behalf 
by a qualified attorney, and the attorney subsequent- 
ly withdraws his appearance, but without first ob- 
taining leave of court, the record is left in a condition 
in which a judgment by default can be validly enter- 
ed. (Rio Grande v. Gildersleeve, 174 U. S. 603). In 
this case the court stated that it had formerly held, 
in U. S. v. Curry, 6 Howard 106, that no attorney or 
solicitor can withdraw his name after he has once en- 
tered it on the record, without leave of court, but in 
the Rio Grande v. Gildersieeve case (Supra) the court 
modified this rule and stated it was designed only for 
the benefit and protection of the plaintiff, since a 
withdrawal of the appearance of the defendant’s at- 
torney, where there had been no service of process, 


would leave the plaintiff without the ability to pro- 
ceed by defaulting the defendant for want of an ap- 
pearance. 

In De Recat v. Dunn (Cal.) 242 Pac. 936, 42 A. L. 
R. 1342, the defendant failed to pay his attorney a 
fee. The attorney stated to the court that he did not 
wish to try the case unless his fees were paid. The 
attorney withdrew the day before trial and neither the 
defendant nor his attorney were present at the trial. 
A judgment was obtained for plaintiff and defendant 
sought to reverse the judgment on that ground. The 
Court held: “There is no abuse of discretion on the 
part of a court in proceeding with a trial, although 
defendant’s attorney attempted to withdraw from the 
case upon the eve of the trial so that defendant was 
not represented at the trial.” A California statute 
concerning an attorney’s right to withdraw was involv- 
ed in this case, but was held to be ineffective. So this 
case might be followed in Florida where we have no 
such statute. 

As to the effect of a withdrawal upon opposing 
counsel, it seems to be the weight of authority that the 
withdrawal of an attorney will have no effect upon 
opposing counsel unless leave of court is first obtain- 
ed. Therefore, until an order of court allowing the 
withdrawal is obtained, the adverse party has a right 
to treat the attorney who has attempted to withdraw 
as the authorized attorney or solicitor, and the service 
of notice upon him is as valid as if served on the party 
himself, and the relation continues to the end of the 
litigation. (U. S. v. Curry (Supra); Rio Grande v. 
Gildersleeve (Supra.) ; 6 C. J. 674). 

While the attorney has a right to withdraw his 
personal connection with a case when his fees are not 
paid, he will not be allowed to withdraw pleadings or 
briefs already filed, but his remedy against the client 
is for services rendered and expenses incurred. (La 
Cotts v. Quartermons (Ark.) 105 S. W. 872). 

The effect upon the attorney of a withdrawal or 
abandonment depends upon whether or not he with- 
drew for sufficient cause and on reasonable notice. 
If an attorney, without just cause, abandons his client 
before the proceeding for which he has been retained 
has been conducted to its termination, he forfeits all 
right to compensation, even for services already ren- 
dered, (2 R. C. L. 1049), and renders himself liable 
to an action for damages resulting from his wrongful 
withdrawal and consequent neglect of the case (6 C. 
J. 673). But where an attorney withdraws from a 
case or otherwise abandons his employment for a jus- 
tifiable cause, the client is liable for the services act- 
ually rendered, although such withdrawal or abandon- 
ment was without his consent or that of the court (6 
C. J. 725; Powers v. Manning, (Mass.), 28 N. E..290: 
13 L. R. A. 258). 


As previously stated, our Supreme Court has never 
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passed directly upon the right of an attorney to with- 
draw. I have been able to find only three Florida 
cases in which the subject is dealt with collaterally. 
The following excerpts from these cases serve to indi- 
cate that our Court is in harmony with the decisions 
quoted above. 

The relation of attorney and client is a relation of 
the highest confidential character, and if at any time 
in the course of litigation the interests of the attorney 
in a suit become adverse or hostile to his client, he 
should cease to represent his client, and give due no- 
tice of his withdrawal, in order that his client may se- 
cure other counsel. (United States Savings Bank v. 
Pittman, (Fla.) 86 So. 567). 

The negligence of the attorney is the negligence of 
the party; but before the court closes the door against 
a party for the negligence of the attorney, it ought 
to be satisfied that the negligence of the attorney has 
been such as to enable the client to maintain an action 
against him, else the client will be without remedy. 
(Waterson v. Seat, 10 Fla. 326). 

When the relation of attorney and client has been 
established, the promise to pay a reasonable sum for 
the services to be rendered is implied in the absence 


of any express agreement as to the amount to be paid. 
(McGill v. Chappelle, 71 Fla. 479, 71 So. 836; Plumb 
v. Campbell, 129 Ill. 101, 18 N. E. 790, cited) McGill 
v. Cockrell, 88 Fla. 54, 101 So. 199. 

In conclusion, I trust I will not be considered pre- 
sumptuous in saying that it is my opinion, gathered 
from the cases of this and other states, that, in Flori- 
da, notice of withdrawal in the following words: 

“The clerk will please enter my withdrawal as 
counsel for the defendant ;” 
signed by the attorney and filed in the case will prove 
sufficient to terminate an attorney’s relations in the 
particular case with his client and the court, (2 R. C. 
L. 958). Reasonable notice of the attorney’s intention 
to file such withdrawal should be served upon the 
client before the withdrawal is filed. 

But in order to terminate the relation so far as 
opposing counsel is concerned, the attorney seeking 
to withdraw must make an application to the court, 
by motion, upon reasonable notice to his client and op- 
posing counsel and obtain an order allowing his with- 
drawal. (6 C. J. 674 and cases cited). 

In either event the client cannot be injured, since 
he is given an opportunity to substitute other counsel. 
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STATE OF FLORIDA, ex rel 
FRED H. DAVIS, Attorney General, 
Plaintiffs in Error, 
v. LEON COUNTY. 
W. L. CLARKE, 
Defendant in Error. 
PER CURIAM. 

This case is before us on writ of error from a final 
judgment of the circuit court of Leon County, quash- 
ing the writ in the nature of quo warranto and dis- 
missing the cause. The writ thus quashed had been 
issued on an information in the nature of quo warranto 
filed by the Attorney General charging that the re- 
spondent, Clarke, was usurping the nomination of the 
Democratic party for the office of Tax Assessor otf 
Leon County. 

The judgment of the court below, quashing the 
writ and dismissing the cause, must be affirmend upon 
the authority of the case of ex parte, I. W. Smith, re- 
cently decided at the present term of this court. 

Affirmed. 


WHITFIELD, TERRELL, STRUM, BROWN and 
BUFORD, JJ., Concur. 


SEABOARD AIR LINE RAILWAY COMPANY, 
a rail road corporation, and 
STATE LIVE STOCK SANITARY BOARD, 
a corporation, 
Plaintiffs in Error, 
Vv. LEON COUNTY. 
STATE OF FLORIDA, Ex Rel, Asa 
E. MAIGE, 
Defendant in Error. 
KOONCE, Circuit Judge. 

An order for peremptory writ of mandamus was is- 
sued to require the respondent, State Live Stock Sani- 
tary Board, at the expense of the relator, to charge a 
dipping vat near the railroad side track with proper 
dipping solution and permit the relator to dip certain 
cattle and have the same inspected by the respondent’s 
agent, and when found to be “tick-free” to issue the 
proper permit for shipment; and to require the re- 
spondent Railway Company to furnish cars and trans- 
port said cattle when such permit was issued by the 
Live Stock Sanitary Board. 


It was among other things alleged in the relator’s 


petition that the cattle desired to be transported from 
Leon County, an admitted tick-infested area, to Hills- 
borough county, also a tick-infested area, had been 
dipped in a vat charged by the respondent Live Stock 
Sanitary Board with dipping solution, and that his 
said cattle were then “whole free from cattle tick,” 
that in transporting such cattle they would have to pass 
through the counties of Jefferson and Madison, where 
“tick-eradication” was then in progress, all other areas 


through which the cattle might pass being admitted 


to be tick-infested. 

A careful perusal of the entire record and the facts 
alleged in the relator’s petition and the answers of the 
respondents shows that the Circuit Judge was fully 
justified in finding the regulations of the Live Stock 
Sanitary Board as applied to the particular case, to 
be unreasonable and prohibitive. The order for per- 
emptory writ of mandamus was in entire accord with 
the holdings of this court in State Ex Rel Myers—v— 
Seaboard Airline Railway Company, case of original 
j urisdiction, 108 Southern 888. 

Where the entire record before the court shows a 
regulation of a State Board to be unreasonable and 
prohibitive the Circuit Court has authority to order 
peremptory writ of mandamus to protect in proper 
manner the rights of the relator. 

The final order of the Circuit Court is affirmed. 
Per Curiam. 

The record in this cause having been considered by 
this Court, and the foregoing opinion, prepared under 
Chapter 7837, Acts of 1919, adopted by the Court as 
its opinion, it is considered, ordered and adjudged by 
the Court that the final order of the court below should 
be, and the same is hereby, affirmed. 

WHITFIELD, TERRELL, STRUM and BROWN, 
JJ., concur., BUFORD J. disqualified. 


H. E. MOORE, Appellant, 
v. LEON COUNTY. 
THE BOARD OF COUNTY COMMISSIONERS 
OF LEON COUNTY, FLORIDA, and 
GEORGE J. SULLIVAN, as Chairman 
of the Board of County Commissioners of 
Leon County, Florida, and C. M. Ausley, J. R. 
Miller, T. P. Strickland and W. W. Williams, as mem- 


| 
~ 
| 
| 
| 
| 
| 
| 
a 
|, 
viet 
4 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 31 


bers of the Board of County Commissioners of Leon 
County, Florida, and W. L. Clarke, 


Appellees. 
BROWN J. 


Appellant Moore filed his bill in the circuit court 
of Leon County seeking an injunction restraining the 
county commissioners of said county from placing the 
name of respondent Clarke on the ballot to be voted on 
in the general election to be held in November, 1928, 
as the nominee of the Democratic party for the office 
of Tax Assessor of said County. The facts alleged in 
the bill are much the same as those later presented in 
a petition by said Moore for writ of mandamus, and 
which are summarized in the opinion of this court, de- 
cided on this day, in the case of Board of County Com- 
missioners of Leon County et al. v. State ea rel Moore. 
The court below denied the prayer of the bill and dis- 
missed the cause. In its order the court stated that 
“there is no equity in the bill of complaint such as 
would give unto the court jurisdiction to hear and de- 
termine the matter.”’ From this order the present ap- 
peal was taken. 

Some of the questions involved in this case are dis- 
cussed and decided in the mandamus case between the 
same parties above mentioned, which has been decided 
on this date and it is therefore unnecessary to discuss 
such questions here. For instance, under the opinion 
and decision in that case, it cannot be contended in this 
case that it is essential to appellant’s right to have his 
name placed on the ballot by petition that the county 
commissioners be restrained from placing the name of 
W. L. Clarke on such ballot as the nominee of the Dem- 
ocratic party, inasmuch as he, Clarke, was not nomin- 
ated by either primary election or by convention. And 
as appellant does not himseif claim to be the party 
nominee, nor a public officer, a serious question arises 
as to his standing in a court of equity for the purposes 
of this case—a question however which it is not neces- 
sary for us here to decide. Neither is it necessary on 
this appeal to determine the question as to whether 
the meeting of the executive committee which nomin- 
ated said Clarke was held after proper notice to those 
five other persons who had been elected to the com- 
mittee by other precincts in previous years and who 
were not present at the meeting of the committee. It is 
admitted that all eleven of the members who had been 


elected from the eleven precincts who had elected mem- ~ 


bers of the executive committee in the primary of June 
5, 1928, were present. If they constituted the com- 
plete and lawful committee, the other ten precincts not 
having elected any members of the committee in 1928, 
they could certainly waive the formal written notice 
provided for by the statute and proceed to name a nom- 


inee as required by law. If the five other persons who 


had been elected as committeemen by five of the re- 
maining precincts in previous years, and who it is al- 
ledged were not notified, had ever accepted member- 
ship on the committee, or had ever acted as members, 
it is not so alleged in the bill. It might be presumed 
from the allegation as to their election that they were 
still living, and still citizens of Leon County, though 
one is alleged to have been elected as far back as 1914, 
three in 1920 and one in 1926, but it does not appear 


from the bill that a single one of these five alleged. 


“hold-over members” had ever accepted membership 
on the committee, or had ever impliedly accepted mem- 
bership by attending a single meeting of the committee, 
or in any way acting as a member thereof. It is con- 
tended that these five men were held over members and 
entitled to notice of the meeting, by analogy to that 
principle of corporation law which holds that an officer 
or director of a corporation continues to hold office 
until his successor is elected or qualified. But this doc- 
trine of holding over does not apply to one who, al- 
though elected a director, did not accept the office, or 
qualify, or act, during the term for which he was elect- 
ed. 14A c. J., 73. Aside therefore from the question 
as to whether the statute provides for and contem- 
plates a new and freshly elected committee every two 
years, and hence eliminates the applicability of the 
hold-over doctrine, the court below will not be put in 
error for refusing the injunction in the absence from 
the bill of any allegation that these five alleged “hold- 
over members” had ever in fact acted in any way as 
members of the county executive committee. One of 
them was elected fourteen years ago and three of them 
eight years ago but it is not alleged that either of them 
had acted as committeemen during that long period. 
Furthermore, one seeking to invalidate the action of 
the executive committee for lack of notice to these per- 
sons should allege that it was possible to have given 
them notice, or facts from which it could well be pre- 
sumed that they could have been notified. 

It is also contended that the principle contained in 
Section 14, Art. 16. of our constitution, should be ap- 
plied to county executive committeemen of a political 
party. That section reads: 

“All State, county and municipal officers shall con- 
tinue in office after the expiration of their official 
terms until their successors are duly qualified.” 

While there are some references in decided cases 
to executive committee members of a political party as 
“officers or quasi-officers,” or words of like import, 
(see D’Alemberto v. State, 56 Fla., 162, 188, and cases 
cited), we think it is perfectly plain that they are not 
“officers” within the meaning of this section of the 
constitution, which relates solely to “state, county and 


municipal officers,” and we so hold. 29 Cyc., 1365;° 


Atty. General, v. Drohan, 160 Mass. 534, 48 N. E. 279; 
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61 Am. St. Rep. 301; State v. Haskell, 72 Fla. 176, 216. 

It is not therefore incumbent upon us to discuss or 
determine in this case the question of the validity vel 
non of the meeting of the executive committee which 
named defendant Clarke as the party nominee, nor the 
question as to whether the general subject matter of 
the bill, by reason of its political nature, is or is not, 
one of equity cognizance. Entirely aside from these 
questions, the action of the court below in denying the 


. injunction and dismissing the cause should be affirm- 


ed, for the reason hereinabove briefly adverted to and 

for others which time will not permit us to discuss. 
Affirmed. 

WHITFIELD, TERRELLL, STRUM and BUFORD, 

JJ., Concur. 


CITY OF VENICE, 
Appellant, 
Vv. SARASOTA COUNTY. 
STATE OF FLORIDA, 
Appellee. 
BUFORD, J. 

A statutory proceeding was instituted in the Cir- 
cuit Court in and for Sarasota County, Florida, by the 
City of Venice to validate $321,000.00 of municipal im- 
provement bonds of the City of Venice. The Town of 
Venice was created by Chapter 11776 Laws of Florida, 
Extra-ordinary Session of 1925 and the Act contained 
a provision that same should go into effect July 1st 
1926 and that the first officials provided for in the 
Act should be appointed by the Governor. The Act 
was approved by the Governor on November 30th, 1925 
and the officials, it appears from the record, began to 
function under their appointment by the Governor in 
December, 1926. The legislature of 1927 by Chapter 
13478 changed the name from the Town of Venice to 
the City of Venice. Under the charter the Town of 
Venice was authorized to construct paved streets and 
the City of Venice acquired the same authority. The 
City of Venice, pursuant to ordinance in each case, 
paved sixteen streets of the City or sixteen different 
parts of streets of the City under separate ordin- 
ances. Contracts were let by the proper municipal of- 
ficers of the City for paving these streets. The work 
was performed and the streets accepted. Assessments 
were levied against the abutting property and the 
liens for such assessments were entered in the Street 
Improvement Lien Book in accordance with the pro- 
vision of the Charter. Certain objections were filed 
to the assessments which were passed upon by the 
council in accordance with the provision of Sec. 4, Ar- 
ticle 1 of the Charter. Certain modifications were 
made in the assessments; all assessments were reduced 
10 per cent and reductions were entered in the Street 


Improvement Lien Book. This 10 per cent reduction 
was placed as a charge against the municipality to be 
paid from the general fund of the municipality in ac- 
cordance with the provisions of Sec. 4 of Article 1 of 
the Charter. After all this was done the City Council 
passed an ordinance providing for the issuance of mun- 
icipal bonds in the sum of $321,000.00 for the purpose 
of paying for said improvements. This case is for the 
validation of the bonds provided for in the ordinance 
numbered 113. 

It appears from the record that a demurrer was 
filed to the petition, that no other pleadings were filed; 
that a date was set for hearing and a large volume of 
testimony was taken before the Court, the major por- 
tion of which appears to be irrelevant and immaterial 
and none of which appears to have been in support of 
any issue presented by the pleadings. It does appear 
in the record, however, that the B. L. E. Realty Cor- 
poration had sold a number of lots to individuals which 
were located in Venice and that in the contract for the 
sale of such lots there was included a provision, as 
follows: 

“Whereas, the seller is now developing a tract 
of land as shown upon the plat hereinbefore de- 
scribed and intends to further develop and im- 
prove said tract and to open up and lay out streets, 
roads and ways as shown on said plat, and to in- 
stall, without cost to purchaser, electric lights and 
water accessible to the property herein agreed to 
be conveyed, and to pave the streets and lay side- 
walks and curbing adjacent to said property and 
to beautify the streets and parkways with trees 
and ornamental shrubbery in keeping with the 
general development, and is, therefore, desirous 
of subjecting the lands covered by said plat to 
covenants, agreements, easements, restrictions and 
charges.” 

And it further appears that the officers of B. L. E. 
Realty Corporation had given assurance to the City 
Officials that the Realty Corporation would pay the 
assessments which had been made against all property 
which it had sold under contracts containing the above 
quoted provision. 

It was contended that the issuance of the bonds by 
the municipality was and is in conflict with Sec. 7 of 
Article 9 of the Constitution of the State of Florida, 
which is as follows: 


“No tax shall be levied for the benefit of any 
chartered company of the State, nor for paying 
interest on any bonds issued by such chartered 
companies, or by counties, or by corporations, for 
the above mentioned purpose.” 

The Judge of the Circuit Court held, “The pro- 
ceedings are in violation of Section 7 of Article 1 of 
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the Constitution of the State of Florida . er 

and that the bonds sought to be validated are not 
primarily for the benefit of the public” and the peti- 
tion to validate them was denied on authority of Bra- 


denton vs. State, Fla. , 102 Sou. 556 
and Childs et al vs. Daugherty et al, ———————F la. 
——_——.,, 75 Sou. 783. 


Neither of the cases mentioned in the decree have 
a binding application to the case here under consid- 
eration. In this case the record shows that the muni- 
cipality was authorized to pave its streets and to as- 
sess abutting property for the payment of such im- 
provements and was authorized to issue bonds for such 
purpose. There is nothing which is more universally 
recognized as a public purpose than is the construc- 
tion of streets within a municipality. Therefore, it 
is too well settled to admit of question that the bonds 
sought to be issued are for the purpose of producing 
money with which to pay for public improvements 
which have already been constructed under a valid 
contract between the City Authorities and a contrac- 
tor, or contractors, and that the obligation to pay for 
the paving which has been constructed is the direct 
obligation of the City of Venice assumed by the City 
of Venice through its proper officers. 

It appears to us that the provision heretofore 
quoted appearing in the several contracts made be- 
tween a private corporation and certain purchasers 
of lots has no bearing whatever on the validity of 
the bond issue. These contracts, and the provisions 
thereof, are matters between the contracting parties 
and if either party has breached its contract, and the 
other party is damaged by such breach the party so 
injured may seek relief in the courts, if relief will not 
otherwise be accorded. 

It also appears to us that the assurance of B. L. E 
Realty Corporation that it will pay the assessments 
which are levied or may be levied against property 
which it has sold under the contracts above mentioned 
has no bearing on the validity of the bonds. If it 
may be said to have any bearing at all it at most only 
shows that it is the attitude of the B. L. E. Realty 
Corporation to hold purchasers of lots from it harm- 
less as against the assessments which have been made 
for this improvement. The law applicable to this 
feature of the case before us has been clearly enun- 
ciated by this Court in the case of Hunter vs. Owens, 
80 Fla. 812, 86 Sou. 839, in which Mr. Justice Whit- 
field, delivering the opinion of the Court, says: 


“While under the Constitution ‘no tax shall be 
levied for the benefit of any chartered company of 
the State’ (Sec. 7 Art 9.), yet if a public improve- 
ment that is afforded by tax levies does merely in- 
cidentally benefit private corporations along with 


other persons, the Constitution is not violated in levy- 
ing the tax for the public purpose, for the iaw con- 
templates that corporations shall participate in the 
burdens and benefits of taxations within appropriate 
limitations.” 

And in Peterson vs. the Town of Davenport, 90 Fla. 
71, 105 Sou. 265: 

“Whether the object for which bonds are to 
be issued is a municipal purpose may not be ar- 
bitrarily determined by legislation without re- 
gard to organic limitations; but a statutory de- 
termination of what is an appropriate municipal 
purpose will not be disturbed by the courts, where 
the purpose designed by the statute is in fact mu- 
nicipal in its nature, and no provision or principle 
of organic law is violated in such designation.” 

The decree of the Chancellor should be reversed 
with directions to enter a decree validating the issue 
of bonds as sought in the petition and it is so ordered. 
Reversed. 

TERRELL, STRUM and BROWN, JJ., Concur. 
ELLIS, C. J. and WHITFIELD, J., dissent. 


ELLIS, C. J. Dissenting. 

The bonds which the City of Venice intends to is- 
sue are for the purpose of certain street improvements 
consisting of “clearing, grubbing, grading, draining, 
constructing shell concrete combination curb and gut- 
ter, shell concrete paving and shell concrete sidewalks.” 
There were sixteen streets embraced in the plan which 
was inaugurated on May 9, 1927, when six ordinances 
were introduced relating respectively to certain streets 
and avenues proposed to be cleared, graded, paved, ete. 
In each case the three readings of the ordinances were 
unanimously resolved by the three councilmen to be 
made at that meeting. Each ordinance was read by 
title only the second and third times. 

Each ordinance recites that the City Council deems 
it necessary to improve the particular street or portion 
thereof with which the particular ordinance deals; 
that it should be improved in accordance with the 
plans, specifications and estimates for the work pre- 
pared by the Engineer of the City on file in his office, 
and which by the particular ordinance were approved. 
The Mayor was directed to advertise for bids for the 
construction of the work and that the City should re- 
serve the right to reject any and all bids. 

Each ordinance required that the improvements 
should be made at the cost of the owners of the lots or 
parcels of land abutting upon the improvements which 
lots were by the particular ordinance determined to 
be “specially benefitted by said improvements, and that 
such cost shall be assessed against said abutting lots 
and parcels of land by the front foot’. Each ordin- 


34 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


ance provided that soon after the improvements were 
completed the City Engineer should prepare a state- 
ment of the “cost thereof’, the date of completion of 
the work, a tabulation of lots abutting and a “tenta- 
tive assessment against such abutting property accord- 
ing to the front foot” and report to the Council for its 
“consideration and the entering in the Street Improve- 
ment Lien Book.” 

Each ordinance provided that assessments when 
levied, together with interest, should be a lien upon the 
“abutting and specially benefitted land” superior to 
other liens except those for taxes, and it was provided 
that such liens could be discharged by payments in cash 
or in ten annual installments; that upon levying such 
assessments the improvement bonds should be issued 
according to “law in such cases made and provided.” 


Each ordinance also provided that the Council could 
borrow money and issue notes therefor for financing 
the work. 'Che notes it was provided should be “retired 
from the proceeds of the sale of such bonds.” 

Each ordinance became in full force and effect 
from and after its passage and approval by the 
Mayor. Each was read the first, second and third time 
and approved by the Mayor on the 9th day of May, 
1927. 

On June 20, 1927, ten other streets were added to 
the plan and the same procedure taken. Ten ordin- 
ances prepared, read first, second and third times; 
passed unanimously by the three Councilmen and ap- 
proved by the Mayor on the same day. Each of the 
sixteen ordinances contained the same provisions ex- 
cept in so far as each related to a particular project. 
Each session of the council at which these laws were 
enacted began at 8:30 P. M. 

There is not so much as a suggestion in either the 
minutes of council or the sixteen ordinances that the 
public necessity or convenience required the execution 
of the scheme of improvements in part or in its entire- 
ty; and there is no presumption of law from the more 
enactment of the ordinances that such necessity or con- 
venience exists. There is no suggestion in either the 
minutes or the ordinances that any effort was made 
to ascertain the special benefit, if any, to accrue to each 
piece of property abutting upon proposed improve- 
ments. No effort was made to determine to what pro- 
portion of the reasonable cost the public was to be 
benefitted and what remainder, if any, should be rais- 
ed by assessments upon the property benefitted. 

Such a public function as levying a tax for improve- 
ments required by the public necessity or convenience 
involves the exercise of judgment. Whether property 
abutting upon a street is in fact specially benefitted by 
paving the street does not rest exclusively in the judg- 
ment or “ipse dixit” of the municipal officers who as- 


sert authority over municipal affairs, but it is a ques- 
tion of tact to be ascertained and established as any 
other fact and the proportion of the cost to be assessed 
against a particuiar lot must bear a reasonable and fair 
relation to the special benefits which actually accrue. 

The law does not permit an arbitrary exercise of 
power as to the nature or extent of the improvement 
or as to any special assessment or apportionment made, 
either as between those who are or should be specially 
assessed for the improvement or as between those so 
assessed and the public or tax payers of the community 
who are benefitted by the improvement or who should 
bear a portion of the burden imposed. The amount of 
money which a government has power to raise by tax- 
ation to administer the affairs of government is limit- 
ed only by the necessities of the government. The 
amount which may be raised by special assessment for 
a local improvement is limited by the actual benefit 
which accrue to the property affected thereby. Be- 
sides this a special assessment must not be arbitrarily 
imposed or apportioned even if property is specially 
benefitted by the improvement. 

The above principles were recognized and applied 
and the above language employed to express them in 
the two opinions in the case of A. C. L. R. Co. v. Lake- 
land, Fia., 115 South. Rep. 669. 

So far from following a rule for the ascertainment 
of special benefits which might accrue to the various 
lots abutting upon the streets to be improved, the or- 
dinances each declared that the “improvements afore- 
said be made at the cost of the owners of the lots or 
parcels of land abutting upon said improvements, 
which lots and parcels of land are hereby determined 
to be specially benefitted by said improvements” and 
that the assessments when made should constitute a 
superior lien to all others except that for taxes. In 
those ordinances the City Engineer was required, not 
to ascertain the reasonable cost of the improvement, 
but to make a statement of the cost of the work, to 
make a tabulation of the lots abutting upon the im- 
provements and a tentative assessment against each 
according to the front foot. 


To say that such legislation by a city council under 
the circumstances recited above is other than arbitrary 
and is in any manner consistent with the views ex- 
pressed and the plain language used in the above cited 
case is merely to trifle with words and to ignore the 
doctrine of stare decisis. How the people of this State 
can by any process of rational thinking govern their 
conduct and order their business relations and ascer- 
tain their political obligations, or how the bar, whose 
business it is to counsel and advise their clients, can 
conscientiously do so when principles of law announc- 
ed and plain language used to express them in decisions 
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of this Court, printed and published at great expense 
to the people, are ignored by administration officials, 
it is impossible to explain. ‘ 


With the greatest deference to the judgment of my 
coworkers, I am constrained nevertheless to enter a 
mild protest against any process of reasoning by which 
the conclusion is reached that a city council and mayor 
of a municipal corporation in one evening may, con- 
sistently with the power vested in them in the imposi- 
tion of lawful taxes for public improvements, decide 
to pave streets and sidewalks; enact ten or more ordin- 
ances and approve them, relating to the proposed 
work; determine that it shall be done at the cost of 
the property owners, which shall be apportioned on 
the basis of the front footage of the property abutting 
and provide for the expenditure in the plan of an esti- 
mated sum of a quarter of a million dollars or more, 
and determine without investigation the measure, or 
porportion of special benefit to accrue to each parcel 
of abutting property. 

It cannot be said, with any regard for the meaning 
of words, that a predetermination of special benefits 
to any lot to be derived from a street grading and pav- 
ing work is equal to the total cost of the proposed work, 
whatever that cost might be, is consistent with the 
principle of taxation for legal public improvements, 
and is not arbitrary and not in violation of the taxing 
power. 

Yet upon these ordinances the proposed bond issue 
of the City of Venice rests. 

Pursuant to their requests for bids upon the pro- 
posed work notices were published; contracts made; 
the work proposed to be done accomplished; the Engi- 
neers tabulation made; the total cost of the work ap- 
portioned on the basis of the front footage of abutting 
property without any consideration or thought or in- 
vestigation whatsoever as to what, if any, special bene- 
fit accrued or would accrue to the abutting property, 
entries were made _ in the Street Improvement Lien 
Book and liens upon the property sought to be creat- 
ed thereby. 


Requests for bids on six of the projects were pub- 
lished in the Venice News between May 20th and 27th, 
1927, and bids were required to be submitted on June 6, 
1927. Bids on ten of the projects were published in the 
same newspaper between July 1st and 8th, 1927, and 
bids upon them requested to be submitted July 11, 1927. 
Affidavits as to all publications were made on the same 
day, January 30, 1928. 

On November 28, 1927, the engineers reports on ten 
of the projects were received and adopted and on De- 
cember 5, 1927, his reports on six of the projects were 
received and adopted. The reports were dated Nov- 
ember 28th and 29th respectively. 


Notices to property owners as to the property af- 
fected by each project separately were published in 
the Venice News on December 8th and 15th, 1927, and 
all property owners were allowed until December 19, 
1927. to file objections to the acceptance of street im- 
provements and within forty-five days from December 
5, 1927, to file petitions with the city clerk raising any 
objections to the assessment for the improvements. 

At the meeting of December 5th the property on 
Nokomis Avenue and Riviers Street were declared to 
be specially benefitted by the improvement and the 
total cost of it, according to the Engineer’s report, as- 
sessed against it. 

December 26, 1927, some of the property owners 
owning property affected by the different projects filed 
their protest against the assessment of the total cost of 
the improvements and prayed that a reduction of 10 
per cent be made. The council resolved then to reduce 
all the assessments 10 per cent. Thereupon ordinance 
No. 113 was introduced, read three times, passed and 
approved, providing for the issuing of bonds in the 
sum of three hundred and twenty-one thousand dollars. 

On the Ist day of February, 1928, a petition was 
filed by the City of Venice in the Circuit Court for the 
validation of the issue by decree of the court. The 
proceedings were taken under Chapter 6868 Laws of 
Florida 1915. Notice to tax payers was issued and 
published. No one having appeared at the hour in- 
dicated in the notice, ten o’clock, A. M. on February 
25th, the judge signed an order that the matters and 
things set forth in the petition be taken as confessed 
by the citizens and tax payers of the City of Venice. 

The State of Florida however by the State Attorney 
demurred to the petition. The grounds of the demur- 
rer were very general with the exception of one. That 
was that the petition did not allege that the property 
upon which the assessments were made would be bene- 
fitted by the improvements made. The demurrer was 
overruled. 

On the 13th day of March, 1928, the court proceed- 
ed to take evidence upon issues presented by a peti- 
tion which the court permitted citizens to file over 
the objection of the City’s Attorney. In that petition 
it was represented that the petitioners had purchased 
their lots from a corporation called the Venice Com- 
pany, a subsidiary corporation to the Brotherhood of 
Locomotive Engineers; that the Company had sold the 
lots under the agreement to pay the costs of all im- 
provements for streets, sidewalks, curbs, etc; that the 
Mayor of the City, Councilmen and other City officials 
of the City were at the time of all the proceedings re- 
ferred to above officers, agents, servants and em- 
ployees of the Venice Company; that the purpose of 
the ordinances and the intention of the City officials 
in projecting the improvements was to transfer the. 
expense of the improvements described from the Venice’ 
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Company to the individual property owners. It was 
also alleged that there was a great disparity between 
the benefits derived from the improvements to the 
lots and the assessment against them, the latter being 
much greater. 

The evidence submitted amply supported the alle- 
gations of the petition of the citizens which was a pro- 
test against the validation of the bonds. It fully sup- 
ported the Chancellor’s finding that the proposed im- 
provements were undertaken by the City through 
means of a bond issue and a tax upon the property 
owners for the total cost as an aid to the B.L.E. Cor- 
poration and its subsidiary companies in relieving 
them of the obligations they had assumed to the pur- 
chasers of the lots affected by the improvements and 
that this piece of special legislation was accomplished 
through the interlocking directorate of the City and 
the real estate development corporations. 

_ The Chancellor recited in his decree that the peti- 
tion of the citizens was treated by all the parties as an 
answer to the petition for an order of validation; that 
the assessments against the properties were commen- 
surate with the benefits but that they were made for 


the benefit of private corporations and that the bonds 


sought to be issued were not primarily for the bene- 
fit of the public. 

From that decree the City appealed. 

I think the decree should be affirmed not only for 
the reasons set out in the first part of this opinion, 
but because the evidence amply supports the Chancel- 
lor’s conclusions that the purpose of the bond issue and 
the accomplishment of the works of street improve- 
ment were primarily for the benefit of the real estate 
development corporations in relieving them temporar- 
ily or permanently of their obligations to the persons 
to whom they sold lots; that the entire scheme was 
conceived and executed with that purpose and was not 
therefore the legitimate exercise of the taxing power. 

I do not agree with the finding that the assessments 
were commensurate with the benefits to be derived. 
There is not a single word of evidence in the entire rec- 
ord that any effort whatsoever was made by the offi- 
cials to ascertain the fact of special benefits to a single 
piece of the property affected. 

There is a long line of decisions of this Court hold- 
ing to the rule that where there is substantial evidence 
to support the Chancellor’s findings they will not be 
disturbed by the appellate court, nor will his conclu- 
sions on facts be reversed unless it clearly appears that 
he has erred in such conclusions. See Waterman v. 
Higgins, 28 Fla. 660, 10 South, Rep. 97; Jacksonville 
v. Huff, 39 Fla. 8, 21 South. Rep. 774; McMillian v. 
Warren, 59 Fla. 578, 52 South Rep. 825; Theison v. 
Whiddon, 60 Fla. 372, 53 South. Rep. 642; Baxter v. 
Liddon, 62 Fla. 428, 56 South. Rep. 410; Farrell v. For- 
rest Investment Co., 73 Fla. 191, 74 South. Rep. 216; 


Guggenheimer v. Davidson, 74 Fla. 485, 77 South. Rep. 
266; Simpson v. First National Bank, 74 Fla. 539, 77 
South. Rep. 204; Whiddon v. Rogers, 78 Fla. 93, 82 
South. Rep. 611; Kreher v. Morley, 84 Fla. 121, 92 
South. Rep. 686; Kirkland v. Hutto, 85 Fla. 82, 95 
South. Rep. 429; Phillips v. Howell, 88 Fla. 280, 102 
South. Rep. 157. 

The decree should be affirmed. 
WHITFIELD, J. dissenting. 

While contracts for the purchase of lands involving 
the obligation of the vendors to furnish paving and 
other improvements to the lands that are included in 
a municipality, may not prevent the exercise of the 
municipal power to levy special assessments on the 
lands for pavements or other proper local public im- 
provements, and the exercise of the governmental pow- 
er may not relieve the vendors of their obligations to 


purchasers of lands to provide paving and other im- 


provements as a part of the consideration for the pur- 
chase price for the lands, yet where as in this case it 
appears that the municipal action for special assess- 
ments to provide the paving and other improvements 
was influenced by and participated in by agents or em- 
ployees of the private corporation vendor who was ob- 
ligated to provide the pavement &c., such municipal 
action is thereby rendered invalid and ineffectual even 
if the required formalities and orderly procedure had 
been observed in the municipal action taken in this case 
to issue bonds for paving and the levy of special assess- 
ments to pay the bonds. The municipal power to levy 
special assessments cannot be utilized to relieve, sup- 
ersede or postpone the obligations of persons or cor- 
porations to provide local public improvement that 
might otherwise be provided for by special assessments 
where the municipality acts within the requirements 
of law uninfluenced by unlawful considerations. 


THE STATE OF FLORIDA, on the 
relation of S. T. RHODES, 
Petitioner, 
Vv. ORIGINAL PROHIBITION 
THE HONORABLE JOHN B. JOHNSON, 
one of the Judges of the Circuit Court of 
the Second Judicial Circuit of Florida, sit- 
ting in and for Leon County, and LEON 
COUNTY, in the State of Florida, bringing 
suit in the name of GEO. J. SULLIVAN, 
J. R. MILLER, T. P. STRICKLAND, C. M. 
AUSLEY and W. W. WILLIAMS, the 
County Commissioners of said County, for 
the use and benefit of the State of Florida. 
Respondents. 

Decision filed October 19, 1928. A case 
of original jurisdiction, W. J. Oven, for 
petitioner; William Blount Meyers for Re- 
spondents. 
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PER CURIAM. 

This cause having been submitted to the Court upon 
the demurrers of the respondents to the suggestion for 
an order to show cause why writ of prohibition should 
not issue herein and upon briefs and argument of coun- 
sel for the respective parties, and the Court being 
now advised of its judgment to be given in the prem- 
ises it is considered, ordered and adjudged by the 
Court that the order to show cause be and the same is 
hereby quashed. See Crill v. State Road Department, 
96 Fla. ____.... , 117 So. 795; Section 3, Chapter 10118, 
Acts of 1925, Section 1647 Compiled Gen. Laws 1927. 
WHITFIELD, TERRELL, STRUM, BROWN and 
BUFORD, JJ., concur. 
The Board of County Commissioners of 
Leon County, Florida, and George J. Sulli- 
van as Chairman of the Board of County 
Commissioners of Leon County, Florida, 
and C. M. Ausley, J. R. Miller, T. P. Strick- 
land and W. W. Williams, as members of 
the Board of County Commissioners of 
Leon County, Florida, and W. L. Clarke, 

Plaintiffs in Error. 


Vv. LEON COUNTY. 
THE STATE OF FLORIDA Ex. Rel., 
H. E. MOORE, _ 
Defendant in Error. 
BROWN, J. 


This cause is before us on writ of error to review 
the action of the Circuit Court of Leon County in over- 
ruling and denying the motion of the respondents, 
plaintiffs in error here, to quash the alternative writ 
of mandamus issued in said cause and also the order 
and judgment of said court in granting the peremp- 
tory writ of mandamus prayed for in the petition of 
H. E. Moore, commanding the Board of County Com- 
missioners of Leon County and the persons composing 
said Board to cause to be printed the name of H. E. 
Moore, as a candidate for the office of Tax Assessor of 
Leon County, on the ballots to be used in the general 
election to be held in said county on November 6, 
1928. 

It appears from the record that the relator, H. E. 
Moore, and one of the respondents, W. L. Clarke, were 
the only candidates for the office of said County Tax 
Assessor of Leon County in the primary election held 
by the Democratic Party on June 5, 1928. The canvass 
of the votes cast for the respective candidates showed 
that the vote had resulted in a tie, each candidate hav- 
ing received 1437 votes. This result was certified by 
the canvassing board to the County Executive Com- 
mittee of the Democratic Party, and at a meeting of 
such committee held shortly thereafter the names of 
both the respondent and the relator were placed before 
said committee for nomination as candidate of the 
Party for the office of County Tax Assessor, and that 


37 


on the first ballot the vote was 7 to 4 in favor of the 
respondent, Clarke, whereupon the nomination was 
made unanimous and the respondent, Clarke, was nam- 
ed as the nominee by the vote of all the eleven mem- 
bers present. The relator, however, alleged that this 
meeting of the Committee was invalid and void, and 
its action of no effect, because the committeemen act- 
ing represented only eleven out of 21 precincts, and no 
notice was given to certain persons who had been elect- 
ed in previous years, one as far back as 1914, as mem- 
bers of the executive committee from five of the pre- 
cincts in the county, the theory being that the members 
thus previously elected continued to hold until their 
successors were elected, and that inasmuch as Sec. 354 
Gen. Stats., provides that in case of a tie vote, the can- 
vassing board shall notify the chairman of the Execu- 
tive Committee, and that it shall thereupon be the duty 
of such chairman to call a meeting within ten days, 
giving notice in writing to the members of the said 
Committee of the purpose thereof, this meeting was 
null and void because no notice was given as required 
by the statute to the five alleged held-over members. 
It is not alleged in the petition that these persons who 
had been elected as members of the Executive Com- 
mittee in previous years had ever accepted or exercis- 
ed membership on such Committee. It is alleged that 
inasmuch as the Democratic voters of Leon County 
were entitled to elect a member of the executive com- 
mittee from each one of the twenty-one pre- 
cincts in the county, but failed to elect in ten of its 
precincts, these eleven men who were elected from the 
other eleven precincts respectively could not act at 
such a meeting of the committee in the absence of no- 
tice in writing given to members who had been elected 
in previous years, towit, 1914, 1920 and 1926, in five of 
the other precincts. One astonishing implication from 
these allegations is that the Democratic voters in five 
of the precincts of Leon County had never elected mem- 
bers of the Democratic executive committee since 
the primary law was adopted, while in several other 
precincts there have been no committemen elected for 
quite a considerable period. It would appear therefore 
that, aside from the legal question involved, the mem- 
bers of said political party residing in such precincts 
had shown such indifference to the exercise of any 
voice in party affairs as to give them no moral ground 
for complaint if the precincts which had elected mem- 
bers proceeded through the members elected to exercise 
the complete power of the party within the county. 
Whether the action of such executive committee com- 
posed of all eleven of the members who had been elect- 
ed in the primary of 1928, was valid or not, is how- 
ever, a question which it is unnecessary for us to de- 
termine in this case. It further appears from the alle- 
gations of the petition that the nomination of respond- 


ent, W. L. Clarke, as a candidate for said office by the 
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vote of the committee thus composed, was certified 
through its chairman and secretary to the board of 
county commissioners, and such board at a meeting 
held after the filing of such certificate adopted a reso- 
lution providing that said Clarke’s name be placed on 
the ballot of the general election to be held on Novem- 
ber 6th as such nominee. On September 7, 1928, re- 
lator Moore filed with the board of county commission- 
ers a petition signed by more than twenty-five electors 
of Leon County, qualified to vote in the said general 
election, requesting said county commissioners to place 
the name of said relator on the ballots to be voted on in 
the general election, which said petition was in con- 
formity with Chap. 12038 of the Laws of Fla., of 1927. 
That although relator had thus fully complied with the 
law of Florida entitling him to have his name printed 
on the general election ballot as aforesaid, yet the said 
county commissioners refused to grant the said petition 
and refused to place the name of the relator on the bal- 
lot as aforesaid and adopted formal resolutions to that 
effect. 

That the Attorney General had therefore filed in 
said Circuit Court an information in the nature of quo 
warranto seeking to test the right of said respondent, 
Clarke, to the nomination as aforesaid, but that such 
proceeding had been dismissed by the court on the 
ground that the Attorney General was without auth- 
ority to maintain an action of that nature in said cause. 
That thereafter the relator filed in the same court a 
petition seeking an injunction restraining the county 
commissioners from placing the name of said W. L. 
Clarke on the ballot as the nominee of the Democratic 
Party under the authority of the action of the said elev- 
en persons as aforesaid, and that on September 4, 
1928, the same Judge, Hon. E. C. Love, did enter an 
order decreeing that the Court was without jurisdic- 
tion to hear and determine said cause and dismissed 
the bill of complaint. That relator is therefore with- 
out any other adequate remedy than the writ of man- 
damus petitioned for. 

The court below granted the alternative writ of 
mandamus as prayed for, to which the respondent, 
Clarke, interposed a motion to quash upon the follow- 
ing grounds: (1) Because the said writ showed no 
clear and complete right in the relator to the perform- 
ance of the acts sought to be compelled thereby. (2) 
Because the said writ showed no clear and peremptory 
duty enjoined by law on the part of the respondents. 
(3) Because the court is without jurisdiction to hear 
and determine the collateral questions and controver- 
sies involved and necessary to be adjudicated as shown 
by the writ before any right in the relator or any duty 
upon the part of respondents to the performance of the 
act sought to be compelled could be shown. 


The board of county commissioners also filed a sim- 
ilar motion to quash. 


On September 21, the court made an order over- 
ruling said motion, and the respondent declining to 
plead further the court entered an order for the issu- 
ance of the peremptory writ of mandamus command- 
ing said board of county commissioners, jointly and 
severally, to cause the name of said H. E. Moore, as a 
candidate for the office of Tax Assessor of Leon 
County to be printed on the ballot to be used in the 
general election to be held on November 6. 1928. 

Both of these orders are brought before us for re- 
view by this writ of error and the assignments filed in 
connection herewith. 

Three major questions have been emphasized by 
counsel in their written and oral arguments, namely: 

(1) Was the validity vel non of the committee’s 
action such a collateral matter as could not be consid- 
ered on this application for mandamus to the board of 
county commissioners? 


(2) Did the failure to give written notice to com- 
mitteemen who have been elected in previous years in 
those precincts where none were elected in the June 
primary of this year, render the meeting of the county 
executive committee invalid? 


(3) Regardless of the validity or invalidity of 
the committee’s nomination of respondent, Clarke, is 
the relator entitled, under Chap. 12038 of the Laws of 
1927, to mandamus to require the board of county com- 
missioners to print his name on the — in the com- 
ing general election? 

If the third and last question be answered in the 
affirmative, consideration of the first two questions 
becomes unnecessary. 


Chap. 12038 of the Laws of 1927, provides that the 
board of county commissioners of each county shall 
cause to be printed on the ballots to be used in their 
respective counties, “the names of all candidates who 
have been put in nomination by any convention or pri- 
mary election of any state or national political party in 
this state when the same has been certified and filed 
with them not more than 60 days nor less than 20 days 
previous to the day of election, which certificate shall 
contain the name of each person nominated and the 
office for which he is nominated and shall be signed 
by the presiding officer and secretary of such conven- 
tion or by the canvassing board of such primary elec- 
tion, and be duly acknowledged by one or more of them 
before an officer authorized to take acknowledgments 
in this state.” It further provides that: “Any qualified 
elector who has not participated as a voter or candi- 
date, in the affairs of a political party furnishing a . 
nominee, as aforesaid, during its last convention or 
primary election, shall be entitled to have his or her 
name printed on said ballot for any office, upon re- 
quest for him or her to be a candidate, by written pe- 
tition signed, in case of a candidate for state or federal 
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office by at least twenty-five qualified electors from 
each county participating therein; in case of a county 
or municipal office by at least twenty-five qualified 
electors within such county or municipality which elec- 
tors shall be qualified to vote in the ensuing general 
election to be held.”’ (Italics ours). The statute further 
provides that such written petition shall be filed with 
the county commissioners not more than 60 days nor 
less than 20 days before the election. 


This statute amended Chap., 9293 of the Laws of 
1923, which was itself an act to amend Sec. 256 of 
the Laws of 1923, which was itself an act to amend 
Sec. 256 of the Rev. Gen. Stats. Both of these amend- 
atory acts, Chaps., 9293-12038, differ from Sec. 256 of 
the Rev. Gen. Stats. in that said original Section pro- 
vided for the board of county commissioners to print 
on the ballots the name of all candidates who had been 
put in nomination by “any caucus, convention, mass 
meeting, primary election or other assembly of any 
political party or faction in this state.”’ It will be ob- 
served that the amendatory acts only provide for the 
printing on the ballot of the names of candidates who 
have been put in nomination by “any convention or 
primary election of any state or national political party 
in this state.” By these amendments, the legislature 
confined the duty of the board of county commission- 
ers, so far as party nominees were concerned, to pro- 
viding for the printing on the ballots of the names of 
only such candidates as had been nominated by a “con- 
vention or primary election”. As to the printing on 
the ballots of the names of a qualified elector, on peti- 
tion, the amendatory acts changed the number of the 
signers of the petition in case of candidates for state 
or federal office, from 500 electors to 25, but left the 
number as to candidates for county office, 25 as it was 
before. But the most radical and important change 
made by these amendatory acts in Section 256, Rev. 
Gen. Stats., was the inclusion of a clause which was 
evidently designed to make it impossible for a defeat- 
ed candidate in a primary election or convention to get 
his name on the ticket in the general election as a 
candidate against his successful opponent who had re- 
ceived the nomination of the party in the primary or 
convention. Section 256, Rev. Gen. Stats., which was 
Section 10 of the Acts of 1897, as it stood before the 
amendatory Acts of 1925 and 1927 above referred to, 
provided that any qualified elector by petition filed 
with the board of county commissioners within the 
time prescribed, could require such board to cause his 
name to be printed, as a candidate, upon the official 
ballot in the general election, regardless of whether he 
had participated, as a voter or candidate, in the pre- 


vious primary or convention. Thus, under the law as 
it stood before the amendment, it was a very easy mat- 
ter for a candidate, defeated in the primary, to run 


against his successful opponent in the general election. 
This evident oversight or unforeseen result of the ori- 
ginal statute, was cured, in part at least, by providing 
in the amendatory acts that in order for a qualified 


elector to get his name on the ballot in the general elec- © 


tion by petition, he “must not have participated, as a 
voter or candidate, in the affairs of the political party 
furnishing a nominee” by primary election or conven- 
tion “during its last convention or primary election.” 
No mention is made, however, of a nominee furnished 
by committee action. 

Was the relator, H. E. Moore, entitled to have his 
name printed on the ballot under the provisions of 
Chapter 12038 of Laws of 1927? Was he, to use sub- 
stantially the language of the statute, a qualified elec- 
tor who had not participated as a voter or candidate in 
the affairs of a political party furnishing a nominee 
by and during its last convention or primary election? 
Counsel for the relator, Moore, contend that this ques- 
tion should be answered in the affirmative; whereas 
counsel for respondent, Clarke, and the board of county 
commissioners, contend for a negative answer. It will 
be observed that this statute confers a positive right 
on a qualified elector who had not participated, as a 
voter or candidate, in the affairs of a political party 
furnishing a nominee by a convention or primary elec- 
tion, to have his name printed on the ballot upon peti- 
tion signed by twenty-five qualified electors of the 
county. It is the ministerial duty of the board of 
county commissioners to respect this right when it is 
shown to exist. The court below took the view that 
such right existed in this case. Counsel for the respon- 
dent in the court below insisted, however, that inas- 
much as Mr. Clarke had been nominated by the party’s 
executive committee, he was the party nominee and 
that as the relator had participated as a candidate 
against him in the primary, he was not entitled to the 
benefit of this statute. 


It is true that, under Sections 354 and 355 of the 
Rev. Gen. Stats., where two candidates for nomination 
to an office receive an equal number of votes, it be- 
comes the duty of the county canvassing board to noti- 
fy the chairman of the eounty executive committee to 
that effect, and it thereupon becomes the duty of said 
chairman to call a meeting of said committee within 
ten days, and at such meeting the committee has the 
power to nominate by majority vote, a candidate for 
said office, and to certify through its chairman and 
secretary the nomination to the board of county com- 
missioners, whose duty it would then become, under 
the statute, to cause the name of such nominee to be 
placed on the official ballot to be voted at the ensuing 
general election. So the committee only nominates 
when the primary which had been held fails to nom- 
inate. 


The language of this statute recognizes that this 
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nomination made by the county executive committee 
can only be made after “the results of the said primary 
election had been canvassed” and a tie shown. There 
is a clear distinction between a nomination by the vot- 
ers in a primary election, and a nomination by an exe- 
cutive committee in case of a tie in the election, al- 
though in either case the nominated person becomes 
the nominee of the party. It must be admitted that, un- 
der the law, the nominee named by an executive com- 
mittee lawfully constituted is the legal party nominee, 
where the provisions of Section 354, Rev. Gen. Stats., 
apply and are complied with. As the party nominee, it 
would seem that the legislature would have accorded to 
the nominee of the executive committee, resulting from 
a tie vote in the primary, the same protection as that 
accorded a nominee named in a primary election where 
there was no tie. in either case, the nominee is the 
nominee of the party. But the language of Chapter 
12038 does not afford such protection. Counsel for 
the relator contend that this omission by the legisla- 
ture to extend this protection to a committee’s nom- 
inee may well have been intentional, so as to safeguard 
the rights of the members of the party in case of abuse 
of power by a committee. Counsel for relator also call 
attention to the fact that under Section 354, Rev. Gen. 
Stats., the committee is given the power, in case of a 
tie in the primary “to nominate by majority vote a 
candidate, for said office.” Thus the committee has 
the power to nominate, as a candidate, a person who 
has not been a candidate in the preceding primary elec- 
tion. In such a case, it could hardly be contended that 
such committee’s nominee was the nominee of the pri- 
mary election. While an executive committee is re- 
cognized by our statutes as a necessary and important 
part of the machinery of a political party, the fact re- 
mains that a nomination by a committee is not a nom- 
ination by a primary or convention. 

Under Section 354, Rev. Gen. Stats., the commit- 
tee’s nominee has the right to have his name placed on 
the official ballot by the board of county commission- 
ers as the nominee of the party. We do not think that 
this right is repealed by Chapter 12038, which pro- 
vides for the printing on the ballots of the names of 
all candidates ‘“‘who have been put in nomination by 
any convention or primary election’, etc. In this re- 
spect, the two statutes are cumulative rather than con- 
tradictory or inconsistent. There is a field for the 
operation of both statutes in this regard, and both 
must be given effect. 

It was the evident purpose of the legislature, in 
Chapter 12038, not only to grant a positive right to an 
elector in certain cases, to get his name printed upon 
the ballot on petition as therein provided, but in addi- 
tion thereto, to withhold the right from an elector who 
had participated, as a voter or candidate, in the affairs 
of a political party furnishing a nominee in and by the 


preceding convention or primary. In other words, it 
was the plain purpose of the legislature to prevent an 
elector who had participated as a voter or candidate in 
the primary, to bolt the action of that primary by get- 
ting his name printed on the ballot as a candidate 
against the nominee of such primary election. It was 
no doubt a mere oversight on the part of the legisla- 
ture that this same protection was not extended to a 
party candidate nominated after the primary by the 
party executive committee on account of the failure of 
the primary to name a nominee by reason of a tie vote 
between two candidates in such primary. Possibly 
this oversight was due to the fact that the necessity for 
such committee nomination is of such rare and unusual 
occurrence. Be that as it may, we are of the opinion 
as the lower court evidently was, that the courts have 
no right to supply this omission on the part of the legis- 
lature. To do so would be to indulge in an exercise of 
the leglislative power. Where the language of a 
statute is ambiguous or doubtful in meaning, the courts 
may well look to the purpose and policy of the statute 
to elucidate and explain the meaning of the language 
used, but it is a well settled principle of construction 
that so long as the language used is unambiguous, a 
departure from its plain and natural meaning is not 
justified by any consideration of its consequences or 
of public policy. It is also well settled that where a 
statute is incomplete or defective because the case in 
question was not foreseen or contemplated, it is be- 
yond the province of the courts to supply the omission, 
even though, as a result, the statute appears unfair, 
impolitic, or a complete nullity. 36 Cyc., 1113-1115; 
Black on Interpretation of Laws, 35 et seq., Fine v. 
Moran, 74 Fla., 417, 77 So., 533; State v. Simpson 
Fla., 114 So., 542; Osborne v. Simpson 
Fla. 114 So., 
In the case of Fine v. Moran, supra, it was said by 
this court, speaking through Mr. JUSTICE ELLIS: 
“In construing or interpreting the words of a 
statute it should be borne in mind that the courts 
have no function of legislation, and seek only to 
ascertain the will of the legislature. The courts 
may not imagine an intent and bend the letter of 
the act to that intent, much less, said the Mary- 
land court, ‘‘ can we indulge in the license of strik- 
ing out and inserting and remodeling with the 
view of making the letter express an intent which 
the statute in its native form does not evidence. 
See Alexander v. Worthington, 5 Md. 471, text 
485. The legislator is presumed to know the 
meaning of words and the rules of grammar, said 
the Supreme Court of the United States in United 
States v. Goldberg, 168 U. S. 95, 42 L. Ed., 394, 
18 Sup. Ct. Rep. 3, cited in 2 Lewis’ Sutherland 
Statutory Construction, Sec. 366. In the case of 
State ex rel Jordan v. Buckman, 18 Fla., 267, 
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Mr. Justice Westcott, speaking for the court, said 
that when the language of a constitution or statute 
is clear, plain and without ambiguity, effect must 
be given to it accordingly. The language being 
clear and plain there is no uncertainty to be ex- 
plained. In another case the court speaking 
through Mr. Justice Parkhill, said: “The first 
rule of construction is that, if the language is 
clear and admits of but one meaning the legisla- 
ture should be held to have intended what it has 
plainly expressed and there is no room for con- 
struction.” See Palmer v. Parker, 52 Fla., 389, 
42 South. Rep. 398. It is not allowable to inter- 
pret what has no need of interpretation. 2 Lewis’ 
Sutherland Stat. Construction, Sec. 366; Talbott 
v. Fidelity & Casualty Co. of New York, 74 Md. 
536, 22 Atl. Rep. 395; Rodebaugh v. Philadelphia 
Traction Co., 190 Pa. St. 358, 42 Atl. Rep. 953. 
Where the words used have a definite and precise 
meaning the courts have no power to go elsewhere 
in search of conjecture in order to restrict or ex- 
tend the meaning. Black on Interpretation of 
Laws 87. Courts cannot correct supposed errors, 
omissions or defects in legislation. “The object 
of interpretation is to bring sense out of the words 
used, and not to bring sense into them.” Black on 
Interpretation of Laws, supra. 

It therefore appears that, regardless of whether 
the nomination of respondent, Clarke, by such execu- 
tive committee, was valid or not, he not having been 
nominated either by a convention or a primary elec- 
tion, the court below was without error in awarding 
mandamus to the board of county commissioners as 
prayed for by relator, Moore, for he, Moore had not 
participated as a voter or candidate in the affairs of a 
political party furnishing a nominee for the office in 
question by convention or primary election. This is 
the inevitable conclusion compelled by the language of 
the statute. The orders and judgment of the court be- 
low must therefore be affirmed. 

Affirmed. 

WHITFIELD and STRUM, JJ., concur. 

TERRELL and BUFORD, JJ., dissent. 


WHITFIELD, J. 

The record in this case shows that William L. 
Clarke is the nominee of the Democratic Party for Tax 
Assessor for Leon County, Florida, by virtue of the 
action taken by the Democratic County Executive Com- 
mittee under Section 354 of the Revised General Stat- 
utes, which Section requires the County Commissioners 
to have the names of such nominee of the party, when 
duly certified, printed on the ballots at the general elec- 
tion. See Sec. 357 Rev. Gen. Stats. 

Although the Democratic Party did “furnish a 
nominee” of the party through its County Executive 


Committee, yet because of a tie vote in the primary 
election and because the party held no convention, the 
party did not “furnish a nominee” of the party “by 
any convention or primary election” or “during its last 
convention or primary election.” Under Chapter 
12038 Acts of 1927 amending Chapter 9293 Acts 1923 
which amended Section 256, Revised General, Statutes, 
“any qualified elector,” though he participated as a 
candidate in the last party primary, “shall be entitled 
to have his” name printed on the election ballots, not 
as a candidafe of the party but upon written petition 
signed by at least twenty-five electors of the County, 
when the party had not “furnished a nominee” “by any 
convention or primary election” or “during its last con- 
vention or primary eiection’’. 

Under the statutes as amended one who was a voter 
or candidate in a party primary election cannot have 
his name printed on election ballots with the name of 
the party candidate who was nominated by a conven- 
tion or primary election; but the statutes as amended 
do not require such exclusion of names of other candi- 
dates from the election ballots, when the party nomina- 
tion is made after a primary election by the party Exe- 
cutive Committee pursuant to Section 354 of Revised 
General Statutes. Even though a nomination made by 


a party Executive Committee is provided for by the 


primary election as a part of its nominating provisions, 
Section 256 of Revised General Statutes as amended 
excludes the names of unsuccessful candidates in a pri- 
mary election from the ballots at the general election 
only when the party candidate is nominated by a con- 
vention or a primary election. See Sections 312, 411 
and 414 Compiled General Laws of 1927. An executive 
committee meeting is not a convention or a primary 
election. The amended statute, chapter 12038 Acts of 
1927 is specific in its terms and to extend it beyond its 
plain limitations would be judicial legislation not per- 
mitted by the constitution. 


THE BOARD OF COUNTY COMMIS- 
SIONERS OF LEON COUNTY, FLORI- 
DA, AND GEORGE J. SULLIVAN as 
Chairman of the Board of County Com- 
missioners of Leon County, Florida, and 
C. M. AUSLEY; J. R. MILLER, T. P. 
STRICKLAND and W. W. WILLIAMS, as 
Members of the Board of County Commis- 
sioners of Leon County, Florida, and 
W. L. CLARKE, 

Plaintiffs in Error. 

Vv. LEON COUNTY 

THE STATE OF FLORIDA, 
Ex Rel H. E. MOORE, 

Defendant in Error. 
BUFORD, J., dissenting. 
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It appears to me that the record in this case dis- 
closes that W. L. Clarke was the Democratic primary 
nominee for the office of Tax Assessor in Leon 
County. That such nomination was accomplished by 
the vote and action of the County Democratic Execu- 
tive Committee (pursuant to law) after the canvass of 
precinct returns had disclosed a tie to exist in the num- 
ber of votes cast for him and for his opponent in the 
primary election. The majority opinion holds that 
Clarke is entitled to have his name placed on the gen- 
eral election Ballot as the nominee for the office of Tax 
Assessor of the Democratic Party in Leon County and 
in this I agree with the majority opinion. 

If Clarke is the nominee of the Democratic Party, 
he is such nominee as the result of the primary election 
held in Leon County. 

It appears clear to me that the provisions of Chap- 
ter 12038 Acts of 1927 preclude one who was a candi- 
date subject to the action of the party in a Democratic 
primary from having his name printed on the general 
election ballot pursuant to petition when his opponent 
has, pursuant to the primary election and the laws gov- 
erning the same, become the nominee of the party. 1 
therefore, cannot concur in the majority opinion. 


C. E. McKINNEY, 
Appellant, 
Vv. ALACHUA COUNTY. 
JAMES GAINEY, 
Appellee. 

Appeal from Circuit Court, Alachua County; A. 
V. Long, Judge. 

Bill in Equity by James Gainey against C. M. 
McKinney, 

Decree for complainant and defendant appeals. 

Affirmed. 

E. G. Baxter and S. L. Scruggs, both of Gainesville, 
for Appellant; 

W. S. Broome of Gainesville, for Appellee. 

GIBLIN, Circuit Judge. 

The only question to be determined herein is 
whether, on the pleadings and evidence in the suit, the 
chancellor below erred in decreeing that the convey- 
ance of certain lands by the appellee to the appellant, 
by warranty deed absolute on its face, was in fact and 
in law merely a mortgage to secure the payment of 
money. 

This court has repeatedly held, under the govern- 
ing statute, which provides that “all deeds of convey- 
ance, obligations conditioned or defeasible, bills of sale 
or other instruments of writing conveying or selling 
property, either real or personal, for the purpose or 
with the intention of securing the payment of money, 
whether such instrument be from the debtor to the 
creditor or from the debtor to some third person in 
trust for the creditor, shall be deemed and held mort- 


gages, and shall be subject to the same rules of fore- 
closure and to the same regulations, restraints and 
forms as are prescribed in relation to mortgages,” that 
a deed absolute on its face will be held to be a mort- 
gage when it is proved that it was made to secure the 
payment of money. Shear v. Robinson, 18 Fla. 379, 
Franklin v. Ayer, 22 Fla. 654; First National Bank v. 
Ashmead, 2 So. 657, 23 Fla. 379; DeBartlett v. DeWil- 
son, 42 So. 189, 52 Fla. 497; Hull v. Burr, 50 So. 754, 58 
Fla. 432; Elliott v. Conner, 58 So. 241, 63 Fla. 408; 
Cary and Co. v. Hyer, 107 Sou. Rep. 684. . 

The question, whether a deed which is absolute in 
form is to be taken as a mortgage, depends upon the 
intention of the parties in regard to it at the time of 
execution. This may be ascertained from the paper 
itself, or the instrument in connection with contem- 
poraneous writings or agreements concerning the sub- 
ject matter, or by the aid of extraneous evidence 
which will determine the question. Holmberg v. Har- 


dee, 108 So. 211; 27 Cyc. 1007. The attitude of the 


parties relative to the conveyance after its execution 
may also be considered. Holmberg v. Hardee, supra. 

In the case at bar the appellee testified that prior 
to the execution of the deed in question the involved 
lands were encumbered by several mortgages, all of 
which were in default, and that the appellant at the 
appellee’s request advanced the money to satisfy and 
discharge the claims of the several mortgagees. It 
was to secure the payment to the appellant of such 
advances, the appellee testified, that the deed was exe- 
cuted and delivered to the appellant. 

If the testimony of the appellee is to be believed, 
the advances of money made by the appellant to dis- 
charge the mortgage liens constituted nothing more 
than a loan by him to the appellee. The appellee fur- 
ther testified that it was understood and agreed be- 
tween him and the appellant that the appellee should 
have two years within which to repay the appellant 
the money advanced. Circumstances were related by 
the appellee which tended to substantiate his assertion 
that he borrowed the money from the appellant to pay 
the claims of the several mortgagees and agreed to re- 
pay it within two years; and his testimony was cor- 
roborated, in part, by that of his wife. 


The test generally accepted as decisive in determin- 
ing whether a deed absolute on its face should be deem- 
ed and held a mortgage is the mutuality and reciprocity 
of the remedies of the parties—that is to say, if the 
grantee enjoys a right, reciprocal to that of the grantor . 
to demand reconveyance, personally to compel the lat- 
ter to pay the consideration named in the stipulation 
for reconveyance, the transaction is a mortgage; while 
if he has no such right to compel payment, the trans- 
action is a conditional sale. There must be a debt, or 
there can be no security for its payment. Holmberg 
v. Hardee, supra; Guaranty Title and Trust Co. v. 
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Thompson, 113 Sou. Rep. 117; Haynie v. Robertson, 
58 Ala. 39; 19 R. C. L. sec. 35, Mortgages. If the testi- 
mony of the appellee is true, the application of such 
test removes all doubt as to the construction to be 
placed upon the deed in question. It must be con- 
strued as a mortgage. 

It is true that the testimony of the appellant was 
in direct conflict with that of the appellee; but the 
decree of the lower court will not be reversed merely 
because of this conflict. We will not substitute our 
judgment for that of the chancellor below. There is, 
we think, ample testimony in the record to sustain the 
finding of the chancellor that the deed was executed 
under conditions that made it in effect a mortgage. 

Counsel for the appellant do not complain in their 
brief of the incidental relief afforded the appellee in 
the decree appealed from; that is, the determination, 
upon the accounting taken, of the amount due and ow- 
ing by the appellant to the appellee for the use of the 
involved lands. We therefore presume that the appell- 
ant has no quarrel as to the correctness of the account- 
ing, but relies solely upon his contention that the chan- 
cellor erred in decreeing that the deed in question was 
in effect a mortgage. 

The decree of the Court below is affirmed. 

PER CURIAM. 

The record in this cause having been considered 
by this Court, and the foregoing opinion prepared 
under Chapter 7837, Acts of 1919, adopted by the 
Court as its opinion, it is considered, ordered and de- 
creed by the Court that the decree of the court below 
should be, and the same is hereby, affirmed. 

ELLIS, C. J. and WHITFIELD, TERRELL, 
STRUM, BROWN and BUFORD, JJ., concur. 


JABON SMITH, 
Plaintiff in Error, 
Vv. SANTA ROSA COUNTY. 
THE STATE OF FLORIDA, 
Defendant in Error. 
ELLIS, C. J. 

Jabon Smith was indicted, tried and convicted for 
violation of the prohibition law of Florida as a second 
offender. The judgment is sought to be reversed upon 
the ground that the evidence was insufficient to estab- 
lish the intoxicating quality of the liquor and that 
proof of the first offense was not properly made. 

There is no merit in the first point. -The testi- 
mony was sufficient to show that the liquor purchased 
was whiskey and that it was intoxicating. It was ob- 
tained from the accused in a soft drink bottle, ex- 
amined by the witnesses and pronounced to be whis- 
key, which is presumed to be intoxicating. See John- 
son v. State, 81 Fla. 783, 89 South. Rep. 114; Purcell 
v. State, 61 Fla. 43, 55 South, Rep. 847. 

The State Attorney called the County Judge as a 


witness to prove the first conviction of the accused. 
The Judge produced his “Criminal Record Book” and 
turning to a certain page testified that he found a re- 
cord there of the conviction of the accused for a viola- 
tion of the prohibition laws of the State of Florida.” 
The page containing that record was offered in evi- 
dence. It consisted in part of a record of the judgment 
entry which recited that “Jabon Smith having plead 
guilty to the crime of (unlawfully) possessing liquor, 
the court adjudges you to be guilty, it is therefore, the 
judgment of the court and the sentence of the law” 
etc. It appeared that the word “unlawfully” was in- 
serted in the record by the judge the day before the 
record was introduced in evidence. 

Without deciding upon either the legality or pro- 
priety of altering the words of a record as was done in 
this case the sufficiency of the record to establish a 
former conviction of manufacturing, selling, possessing 
for sale or transporting for sale any intoxicating li- 
quor for beverage purposes” obviously failed. See 
State v. Mayo, 88 Fla. 96, 101 South. Rep. 228. 

The judgment and sentence entered and imposed 
in this case were for the offense of “unlawfully sell- 
ing, bartering and exchanging alcoholic and intoxicat- 
ing liquor” as a second offense. Sufficient proof of 
the first offense in such a case is necessary to justify 
the imposition of the increased penalties to which a 
second offender is liable. State v. Mayo, supra. 

The judgment is reversed. 

STRUM and BROWN, JJ., concur. 


TERRELL and BUFORD, JJ., concur in the opinion 
and judgment. 


ARNO A. LUTTRELL, 
Plaintiff in Error, 


v. PALM BEACH COUNTY. 
THE STATE OF FLORIDA, 
Defendant in Error. 
ELLIS, C. J. 
The plaintiff in error was convicted of assult with 
intent to commit robbery upon information filed 


against him in the criminal court of record of Palm 


Beach County by the County Solicitor. Robbery is 
not a capital felony. 

It is contended that a person may not under the 
Constitution of Florida be tried for a felony except 
upon an indictment by the grand jury. The question 
has been settled by the Court contrary to the conten- 
tion of plaintiff in error. See Sawyer v. State, 94 Fla., 
60, 113 South. Rep. 736. 

Affirmed. | 

STRUM and BROWN, JJ., concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur in the opinion and judgment. 
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LIZZIE 8. SPERRY, 


Appellant, 
v. HILLSBOROUGH COUNTY. 
CITY OF TAMPA, et al, 
Appellees. 


PER CURIAM. 

In March 1927, appellant filed her bill in the Cir- 
cuit Court of Hillsborough County, Florida, seeking 
to enjoin the City of Tampa from issuing paving as- 
sessment certificates against her property abutting 


- on Broad Street and for the cancellation of said 


assessments. There was an answer to the bill deny- 
ing all the material allegations thereof; evidence was 
taken and on final hearing the chancellor sustained 
the assessments and dismissed the bill. Appeal was 
taken from that decree. 

It is contended here that error was committed in 
assessing the costs of paving street and alley inter- 
sections against the abutting owners; that it was er- 
ror to. assess the costs of engineering fees against 
the abutting owners; that it was error for the city 
to substitute concrete curbing for granite curbing; that 
it was error to assess the entire cost of paving Broad 
Street against the abutting owners when it is made to 
appear that the said paving was for a public benefit, 
and that the petition required under Chapter 7718, 
Acts of 1917, Laws of Florida, as a prerequisite to said 
paving and the issuance of certificates therefor is in- 
sufficient in law. 

The record has been examined and as against the 
finding of the chancellor it is not made to appear that 
reversible error was committed as to any of these 
assignments. The final decree is, therefore, affirmed. 

Affirmed. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
J.J., Concur. 

STRUM, J., concurs in the opinion and judgment. 

ELLIS, C. J., and BROWN, J., dissent. 


NEAL McARTHUR, 
Plaintiff in Error, 
Vv. SANTA ROSA COUNTY. 
THE STATE OF FLORIDA, 
Defendant in Error. 

Decision filed November 1, 1928. 

A writ of error to the Circuit Court for Santa Rosa 
County. 

A. G. Campbell, Judge. 

L. V. Trueman, for Plaintiff in Error; 

Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant for the State. 

PER CURIAM. 

This cause having heretofore been submitted to 
the court upon the transcript of the record of the 
judgment herein, and briefs and argument of counsel 
for the respective parties, and the record having been 


seen and inspected, and the court being now advised 
of its judgment to be given in the premises, it seems 
to the court that there is error in the said judgment; 
it is, therefore, considered, ordered and adjudged by 
the court that the said judgment of the Circuit Court 
be, and the same is hereby reversed on authority of 
Smith v. State, decided at this term of Court. 

ELLIS, C. J., and STRUM and BROWN, JJ., con- 
cur. 

TERRELL and BUFORD, JJ., concur in the opin- 
ion and judgment. 

STRUM, J. 

The record shows that our former conviction was 
for “unlawfully selling liquor.” To warrant convic- 
tion as a second offender under Chapter 9211 Acts 
of 1923, the former conviction must have been either 
for the offense of manufacturing; selling; possessing 
for sale or of transporting for sale any intoxicating 
liquors for beverage purposes. State v. Mayo, 88 Fla. 
96; 101 Sou. Rep. 228. 


STATE EX REL. POSTAL TELE- 
GRAPH-CABLE COMPANY, 
Petitioner, 
MANDAMUS. 
A. S. Wells, et al, as Rail- Original Jurisdiction. 
road Commissioners of the 
State of Florida, 
Respondents. 

STRUM, J. 

The Postal Telegraph-Cable Company, joined by 
divers individuals who are patrons of said Company, 
petitioned the Railroad Commissioners for an order 
requiring the Jacksonville Terminal Company to ad- 
mit the Postal Company to the union terminal sta- 
tion in Jacksonville as a tenant for the purpose of 
operating in said station a branch telegraph office, 
and to prevent discrimination against messengers of 
the Postal Company attempting to deliver messages 
aboard trains at said terminal station. In its peti- 
tion to the Railroad Commissioners, the Postal Com- 
pany asserted, amongst other things, that its only 
competitor in the southeast, the Western Union Tele- 
graph Company, had been accorded by the Terminal 
Company the same privileges and facilities sought by 
the Postal Company; that the refusal of the Terminal 
Company to admit the Postal Company to its station 
on equal terms with the Western Union was an un- 
just and unlawful discrimination against the former 
and its patrons; that the Postal Company maintains 
offices in many localities not served by the Western 
Union and that the establishment by the Postal Com- 
pany of an office in said union station would materially 
improve the service rendered by the Postal Company 
to the public in connection with those stations and 
others; that the facilities for sending commercial tel- 
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egraph messages afforded the travelling public by the 
Western Union in the union terminal station are in- 
adequate to the public needs; and that it is there- 
fore essential to the ‘comfort, safety, care, accommo- 
dation and convenience of the public that the Postal 
Company should be permitted to establish an office 
in said station for the transaction of its telegraph 
business, and that its messengers be permitted to 
deliver messages in said union station under the same 
conditions as those of the Western Union. 

After a hearing which was confined solely to the 
question of the jurisdiction of the Railroad Commis- 
sioners to entertain the petition, the Railroad Com- 
missioners dismissed the petition and declined to pro- 
ceed further upon the ground that the Commissioners 
were without jurisdiction to grant the relief sought. 

The Postal Company and its co-petitioners now 
seek by mandamus to compel the Railroad Commis- 
sioners to take jurisdiction and proceed with a con- 
sideration of the petition above referred to, upon its 
merits. The cause comes before us upon a motion to 
quash the alternative writ of mandamus directed to 
the Railroad Commissioners heretofore issued by this 
Court in the exercise of its original jurisdiction. 

The Postal Company relies upon Sec. 4618, Rev. 
Gen. Stats. 1920, as amended by Chap. 8649, Acts of 
1921, as vesting the Railroad Commissioners with 
jurisdiction to regulate the business of the Terminal 
Company in the respects in controversy. 

The pertinent provisions of the Statute are: 

“It shall be the duty of the (Railroad) Com- 
missioners .. . to make reasonable and just rules 
and regulations for the prevention of any unjust 
discrimination against persons or localities in 
charges or in furnishing facilities .. . And they 
shall have power ... to designate the location 
and require the erection of such . . . passenger 
depots . . . with all necessary conveniences as 
the safety, convenience and comfort of passengers 
... may require; to supervise, regulate and con- 
tral stations, depots . . .; to regulate, supervise 
and control all passenger terminal or Union De- 
pot Companies, whether owned or operated by 
any railroad in connection with its main line or 
by separate company organized for that purpose 
...3 to regulate all other matters pertaining to 
receiving, handling, care, transportation and de- 
livery of property, and to the safety, care, com- 
fort, convenience, proper accommodation and 
transportation of passengers that shall be for 
the good of the public...” 

Petitioners rely upon the following cases, amongst 
others, to support their contention that under the 
Statute just mentioned the jurisdiction of the Railroad 
Commissioners extends to the matters here in con- 
troversy: Atchison T. & S. F. Ry. Co. v. State, 100 
Pac. Rep. 11; 21 L. R. A. (N. 8.) 900; State v. Mis- 
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souri Pac. Ry. Co., 161 N. W. Rep. 270; L. R. A. 1918 
E. 346; Cour d’Alene ete. Co. v. Ferrell, 128 Pac. 
Rep. 565; 43 L. R. A. (N. S.) 965; Minds v. Penn. R. 
R. Co., 77 Atl. Rep. 909; State v. Missouri Pac. R. R. 
Co., 45 N. W. Rep. 785; Little Rock ete. Ry. Co. v. 
Oppenheimer, 43 S. W. Rep. 150; 44 L. R. A. 353; 
Railroad Com’rs. v. F. E. C. Ry., 67 Fla. 83, 64 
South. Rep. 443; L. & N. R. R. Co. v. Railroad Com’rs., 
63 Fla. 491, 58 South. Rep. 543; State ex rel. Ellis v. 
A. C. L. RR. Co., 51 Fla. 543, 41 South. Rep. 529; 12 
L. R. A. (N. S.) 506; and State v. Jacksonville Term- 
inal Co., 41 Fla. 377, 27 South Rep. 225. See also In- 
dian River Steamboat Co., v. East Coast Transp. Co., 
28 Fla. 387, 10 South. Rep. 480, 29 Am. St. Rep. 258. 


The cases just mentioned all relate to the regula- 
tion of common carriers in respect to facilities which 
are factors in the proper performance of their duties 
to the public as common carriers. The first case held 
that it was competent to require a railroad company 
to install telephone service in order to facilitate trans- 
actions with it by its patrons in connection with the 
conduct of its business as a common carrier. The 
second also held that the furnishing of adequate tele- 
phone facilities for the transaction of the public bus- 
iness of the carrier is one of its functions which 
might be regulated by law. All the other cases men- 
tioned involved facilities which are factors in the 
proper performance by the carrier of its duties as 
such, with respect to which it was properly held that 
there could be no unjust discrimination and that such 
facilities must be adequate to the public needs. 


The question now before us is whether the Rail- 
road Commissioners have power to require the Ter- 
minal Company to admit to its premises the Postal 
Company, under like terms as the Western Union is 
admitted, for the purpose of enabling the Postal Com- 
pany to there carry on its own independent business 
of furnishing to the public facilities for sending com- 
mercial telegraph and cable messages unconnected 
with the business of the Terminal Company as a com- 
mon carrier of freight and passengers, no contention 
being made that the telegraph facilities furnished 
by the Terminal Company in the discharge of its pub- 
lic duties or for the transaction of business between 
its patrons and itself as a common carirer are inade- 
quate or discriminatory. 

The principles here involved are related to those 
considered by the Supreme Court of the United States 
in the so-called “Express Cases,” 117 U. S. 1; 29 L. 
Ed. 791, the decision in which was, -in effect, that the 
right of an Express Company to transportation by a 
railroad common carrier rested upon contract, and 
that so long as the public was afforded reasonable Ex- 
press facilities the service might be extended to one 
Express Company to the exclusion of others having 
no contract. In other words, the Court held that in 
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the absence of a controlling Statute or custom, rail- 
roads are not common carriers of other common car- 
riers so as to charge the railroads with the public 
duty of carrying all Express Companies in the way 
that the Express carriers, when taken, are usually 
carried; as they are with the duty of carrying all 
passengers and freight, when offered, in the way that 
passengers and freight are usually carried. See also 
10 C. J. 476. 

There is no conflict between the “Express Cases,” 
just referred to, and the case of State ex rel. Ellis 
v. A. C. L. R. R. Co., supra, decided by this court. In 
the latter case it was held by this court that where 
a railroad company furnished to the Western Union 
Telegraph Company certain facilities of transporta- 
tion, and for loading and unloading its poles and other 
equipment along the irght of way of the railroad, 
and without sufficient excuse refused to furnish the 
same service to the Postal Company on like terms, 
that such refusal is an unjust discrimination in its 
duties as a common carrier which the Railroad Com- 
missioners have authoirty to make just and reasonable 
rules and regulation to prevent, even though such 
service was furnished to the telegraph company first 
named under special contract. The decision in that 
case was upon the ground that the service there de- 
manded by the Postal Company was within the scope 
of the railroad’s duties as a common carrier of freight 
and passengers and a character of service for which 
it held itself out to the public as a common carrier. 
It is the latter aspect of that case which also distin- 
guishes it in principle from the case at bar. 

In State v. Jacksonville Term. Co., 41 Fla. 377, 
27 South. Rep. 225, an action brought to require the 
Terminal Company to admit a railroad company to its 
station, the decision so far as it touches the question 
here under consideration, is based upon the proposi- 
tion that the property of the Terminal Company while 
devoted to public use as a Common railroad terminal 
is necessarily and essentially “an instrumentality em- 
ployed in the common earrier’s business,” and is 
therefore affected by a public interest as much as the 
carrier’s property. That decision was also vitally af- 
fected by the provisions of Chap. 4700, Acts of 1899, 
giving the Railroad Commissioners express author- 
ity to regulate the particular class of public service 
offered by the Terminal Company as a common car- 
rier, and for which it was chartered by the State. 

The powers and duties of the Railroad Commis- 
sioners enumerated in Chap. 8469, swpra, when ap- 
plied to terminal companies, have reference to the 
public duties of such companies as common carriers, 
and not to auxiliary or accessorial services they may 
render incidentally to their duties as a common car- 
rier but which are not embraced within the latter. 
The “facilities” and “conveniences” referred to in that 
Statute are those which are factors in the perform- 


ance by the Terminal Company of its public duties as 
a common carrier. 

For purposes of public regulation, there is a fun- 
damental distinction between the acts of a common 
carrier in the performance of its public duties as 
such, and those done in the exercise of its purely 
private right to manage and control its own property 
in matters not embraced within its public duties. 
Fluker v. Georgia R. & Baking Co., 8 S. E. Rep. 259, 
2 L. R. A. 843; Kates v. Atlanta B. & C. Co., 34 S. 
E. Rep. 873, 46 L. R. A. 481. 

The right of the State to regulate transportation 
by common carriers within the State extends to every 
phase of its service as a common carrier and to every 
act that affects such service. State v. A. C. L. R. R. 
Co., 60 Fla. 465, 54 South. Rep. 394. But while the 
public business of the carrier is subject to regulation 
in the public interest, the property itself belongs to 
the carrier, and as against those not desiring to use 
it for the purpose for which it is devoted to the 
public use, it is private property. There is no public 
duty upon the carrier to so use its property that 
others who have no business with it as a common 
carrier may make profit for themselves. Under the 
guise of regulation the State can not require the prop- 
erty of the carrier to be devoted to a public service 
the carrier is under no duty to furnish. State v. Jack- 
sonville Term. Co., 90 Fla. 721, 106 South Rep. 576; 
Donovan v. Penn. RR. Co., 199 U. S. 279, 50 L. Ed. 
192; Delaware L. & W. RR. Co. v. Town of Morris- 
town, 72 L. Ed. (U. S.) 274. 

In the performance of its duties and obligations 
arising from its character as a common carrier the 
Terminal Company can not grant to any person, or 
persons, rights, privileges or facilities which it re- 
fuses to others. In the management and control of 
its property, however, in matters unconnected with 
and beyond the scope of its duties as a common car- 
rier and not affecting its duties as such, the Terminal 
Company, as an incident to ownership, may grant to 
some concessions which it denies to others, provided 
it acts in good faith and its actions in that respect 
are consistent with the proper performance of its 
public duties as a common carrier. Western Union Tel. 
Co. v. Penn. RR. Co., 195 U. S. 540, 49 L. Ed. 312; 
Missouri Pac. Ry. Co. v. Kohler, 193 Pac. Rep. 323, 
15 A. L. R. 333; Skaggs v. Kansas City Term. Co., 233 
Fed. 827; Donovan v. Pennsylvania RR. Co., 199 
U. S. 279; 50 L. Ed. 192; Black & White Taxi Co. 
v. Brown & Yellow Taxi Co., 72 L. Ed. (U. S.) 383; 
See also 15 A. L. R. 333, et seq., and note beginning 
on page 356. 

In permitting the Terminal Company to thus regu- 
late its own private affairs, no rights of the public are 
invaded. A passenger has the right to be carried and 
to enjoy equal privileges with other passengers, or 
at least to be exempt from unjust or offensive dis- 
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crimination in favor of other passengers. But in mat- 
ters not embraced in or affecting the contract of car- 
riage he has no right to demand that the carrier shall 
surrender in any respect rights incidental to its owner- 
ship of the property. 

The Terminal Company is not engaged in the com- 
mercial telegraph business. Its public business and 
duties are those of a common carrier of passengers 
and freight. It is under a duty to furnish all facilities 
and conveniences reasonably necessary to the  dis- 
charge of the latter duties, amongst which are ade- 
quate telephone and telegraph facilities so that the 
public may conveniently communicate with it con- 
cerning the transaction of its public business as a com- 
mon carrier. Atchison T. & 8. F. Ry. Co. v. State, 100 
Pac. Rep. 11, 21 L. R. A. (N.S.) 900; State v. Missouri 
Pac. Ry. Co., 161 N. W. Rep. 270, L. R. A. 1918 E. 
346. But neither by Statute nor by custom having the 
force of law at this time is the Terminal Company 
required, as a part of its public duty as a common 
carrier, to afford the Postal Company, as the operator 
of a distinctly commercial telegraph system, facili- 
ties for plying its own business on the premises of the 
Terminal Company, even though the Terminal Com- 
pany by special contract grants such a privilege to 
another company. Nor is the Terminal Company under 
a public duty to afford to patrons of the Postal Com- 
pany facilities for carrying on their business with 
the latter company upon matters unconnected with 
the public duties of the Terminal Company as a com- 
mon carrier, even though the public might derive in- 
cidental convenience therefrom. 

Since the Terminal Company is under no legal 
compulsion as a part of its duties as common carrier 
to furnish the facilities sought by the Postal Com- 
pany and its patrons for the purpose here involved, 
the right to be accorded such facilities rests solely 
upon contract. Since the right rests upon contract, 
the Terminal Company, so long as the performance 
of its duty as a common carrier is not impaired, may 
contract with oné telegraph company to the exclusion 
of others. Atchison T. & S. F. Ry. Co. v. State, 100 Pac. 
Rep. 16; Woody v. Denver & R. G. R. Co., 132 Pac. 
Rep. 250. 

The privileges sought in this action by the Postal 
Company and its patrons are comparable to those 
frequently granted by carriers to other persons to 
supply the incidental wants of travellers in the sale 
of books, papers, food or refreshment on the property 
of a carrier, or to solicit patronage in the transfer 
of baggage, or to taxicab companies to solicit business 
in the transportation of passengers to and from the 
terminus of the carrier. Those services are commonly 
incidental to the duties of a common carrier but are 
outside the public duty of the carrier until voluntarily 
assumed, although the carrier of course is under a 
public duty to afford its patrons, with their hand bag- 


gage, convenient and adequate means of reaching and 
departing from the street door of its station. It is 
therefore held by the great weight of authority that 
the carrier may lawfully enter into contracts grant- 
ing to one the exclusive right to exercise privileges 
of the character just mentioned on the property of the 
carrier to the exclusion of others. Because the carrier 
by special contract has granted to one the right to 
enter upon its property to carry on an independent 
calling not embraced within its duties as a common 
carrier that action does not extend to all others who 
may desire to engage in a like calling the right to en- 
ter upon the property of the carrier for a like pur- 
pose. Missouri Pac. RR. Co. v. Kohler, 193 Pac. Rep. 
323, 15 A. L. R. 333; Mader v. City of Topeka, 189 
Pac. Rep. 969, 15 A. L. R. 340; Thompson’s Express 
Co. v. Mount, 111 Atl. Rep. 173, 15 A. L. R. 351, and 
note; Donovan v. Pennsylvania RR. Co., 199 U. S. 279, 
50 L. Ed. 192; Old Colony RR. Co. v. Tripp, 17 N. E. 
89; Bingham etc. Co. v. Duluth ete. Ry. Co., 130 N. 
W. Rep. 24, 32 L. R. A. (N. S.) 1181; Black and White 
Taxicab Co., v. Brown and Yellow Taxicab Co., 72 
L. Ed. (U. 8.) 383. Of course a different case might 
arise if the carrier were under a legal duty to allow 
commercial telegraph companies to carry on their 
business on the carrier’s property. 

To grant an exclusive privilege to the Western 
Union for the purpose under consideration is not a 
monopoly in the odious sense of the word (Donovan 
v. Pennsylvania RR. Co., supra) ; nor is it against pub- 
lic policy (Black & White Taxicab Co., v. Brown & 
Yellow Taxicab Co., 72 L. Ed. (U. 8.) 383; Baggage 
& Omnibus Transfer Co. v. City of Portland, 164 Pac. 
Rep. 570; L. R. A. 1917 F 1080) ; nor is it in restraint 
of trade (Chicago etc. RR. Co. v. Pullman Southern 
Car Co., 139 U. S. 79; 35 L. Ed. 97); nor does the 
granting of such rights to the Western Union amount . 
to a waiver on the part of the Terminal Company so 
as to require a like waiver as to the Postal Com- 
pany (People v. Western Union, 46 N. E. Rep. 731). 

The principles herein discussed are exemplified in 
the several decisions of this Court relating to the 
contract between the Jacksonville Terminal Company 
and a baggage transfer company in Jacksonville grant- 
ing to the latter certain exclusive rights upon the 
premises of the Terminal Company in carrying on 
the business of transporting passengers’ baggage to 
and from the termina] station. We held that the serv- 
ice rendered by the baggage transfer company is ac- 
cessorial in its nature, one which the law does not 
require a common carrier to perform, and therefore 
so far as the demands of a rival baggage transfer com- 
pany for equal privileges were concerned the Terminal 
Company might lawfully grant to one of such bag- 
gage transfer companies the exclusive right to trans- 
act such business upon the premises of the Terminal ~ 
Company so long as that privilege was not exercised . 
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so as to cause unjust discrimination affecting pas- 
sengers. State v. Jacksonville Term. Co., 90 Fla. 721, 
106 South. Rep. 576. In State v. Jacksonville Term- 
inal Co., 117 South. Rep. 869, discrimination against 
passengers themselves were under consideration, and 
the order of the Railroad Commissioners there in 
question was sustained as reasonable because, as we 
therein said, a terminal company may not arbitrar- 
ily subject one class of passengers to an inconven- 
ience in the matter of identification of baggage from 
which under substantially the same circumstances it 
protects and saves another class, and if it attempts to 
do so such action constitutes discrimination in the 
performance of the duties of the Terminal Company 
as a common carrier. The principles discussed in the 
latter case are not applicable to this case because no 
showing is here made of an unjust discrimination 
affecting passengers in the enjoyment of their rights 
as such. The jurisdiction of the Railroad Commission- 
ers to make reasonable regulations concerning the 
checking of baggage rests upon the fact that it is one 
of the duties of a common carrier of passengers to re- 
ceive and transport the personal baggage of a pas- 
senger, and a part of such duty is the furnishing of 
convenient facilities for receiving, handling and check- 
ing such baggage without unjust discrimination be- 
tween passengers. State v. Jacksonville Terminal Co., 
90 Fla. 721, 106 South. Rep. 576. 

Neither under Chap. 8469, supra, nor any other 
Statute or existing custom to which our attention has 
been directed is the Terminal Company compelled to 
share the use of its union station with commercial 
telegraph companies seeking to use such station only 
to solicit custom for themselves, nor to furnish patrons 
of such telegraph companies with facilities for carry- 
ing on their business with such telegraph companies 
upon matters unconnected with the performance of 
the public duties of the Terminal Company as a com- 
mon carrier. The Railroad Commissioners are there- 
fore without power to compel the Terminal Company to 
permit its premises to be used for that purpose. 
Whether a Statute making the furnishing of such fa- 
cilities a part of the public duties of the Terminal 
Company as common carrier would be valid we need 
not now consider, as such question is not before us. 

Assuming that where a terminal company volun- 
tarily undertakes to render an accessorial service, such 
as the furnishing of facilities for the sending of com- 
mercial telegraph messages, the facilities furnished 
must be adequate; and assuming further that the fa- 
cilities so furnished by the Terminal Company in 
this instance are inadequate, that circumstance does 
not convert a privilege into a right so as to author- 
ize the Railroad Commissioners either at the instance 
of the Postal Company or its patrons, to specifically 
order that the Postal Company be admitted to the 
premises of the Terminal Company, over the protest 


of the latter, for the purpose of carrying on its com- 
mercial telegraph business. Under such circumstances, 
an order might be made in the exercise of the power 
of regulation compelling the Terminal Company to 
provide adequate telegraph facilities, but to specific- 
ally order the admission of a particular company would 
invade the field of private management into which 
public regulation may not enter. State v. A. C. L. RR. 
Co., 60 Fla. 465; 54 South. Rep. 394; See also State v. 
Western Union Tel. Co., opinion filed August 1, 1928; 
118 South. Rep. . If the service is one which the 
Terminal Company is under a public duty to furnish, 
then so long as the service provided is adequate to 
the public needs, the public is not concerned with the 
selection of the particular agency through which the 
service is supplied. Chicago ete. RR. Co. v. Pullman 
Southern Car Co., 139 U. S. 79, 35 L. Ed. 97; Old 
Colony RR. Co. v. Tripp, 17 N. E. Rep. 89. 

The motion to quash the alternative writ should 
be, and the same is hereby granted. 

ELLIS, C. J., and WHITFIELD, TERRELL, 
BROWN and BUFORD, JJ., concur. 


IN THE MATTER OF THE ESTATE 

OF WALTER N. HELVESTON, 

ABSENTEE, CHARLOTTE COUNTY. 
IN RE THE CLAIM OF D. J. HOBBS 

AGAINST THE RECEIVER AND 

AGAINST LOT 3, BLOCK 120, 

OF THE CITY OF PUNTA GORDA. 

BUFORD, J. 

In this case the appellant Hobbs filed his petition — 
in the circuit court of Charlotte County alleging his 
claim against J. J. Helveston as Receiver of the estate 
of Walter N. Helveston, absentee. The pleadings dis- 
close that the claim is based upon the performance of 
labor and the furnishing of material in the construc- 
tion of a dwelling house on Lot 3 Block 120 in the 
City of Punta Gorda, in the sum of $544.76, at the re- 
quest of Walter N. Helveston, absentee, and appellant 
claimed a statutory lien for his alleged services and 
material furnished. The claim was referred to S. F. J. 
Trabue as Special Master by order of court, with 
directions to take and report the evidence relating 
to the merits thereof, together with his recommenda- 
tions thereon. Evidence was taken before the Master 
and he filed the testimony and exhibits with his re- 
port, finding that the appellant “in privity with and 
at the request of Walter N. Helveston, absentee, and 
owner of the lot referred to, performed labor and 
furnished material in the construction of a certain 
dwelling house and other buildings on said lot” to the 
amount claimed. That all of said amount was still due 
and unpaid, and the Master accordingly recommend- 
ed entry of a decree in favor of the claimant to pro- 
vide for payment of same by the receiver and for sale 
of the property upon default to pay. 
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Exceptions were filed to the Master’s report. The 
record discloses that the receiver contended that the 
claim was res adjudicata and that aside from this the 
evidence showed no privity with the owner or his 
receiver. 

The contention that the claim was res adjudicata 
was based on the fact that Hobbs had been made a 
party defendant in another suit, but the record dis- 
closes that the suit was dismissed as to Hobbs prior 
to the final decree therein and the final decree in that 
suit recites “and the defendant D. J. Hobbs having 
been dismissed as a party to this suit at the instance 
of the plaintiff’? and nowhere in the decree in that 
case are the rights or claims of D. J. Hobbs adjudi- 
cated. Therefore, that decree was not in any manner 
binding upon D. J. Hobbs, nor did its entry preclude 
Hobbs from litigating his claim in a separate action, 
which he did. 

The decree of the Chancellor adjudicated the 
equities to be with the defendant; that the claim. of 
Hobbs was without merit and that the same be dis- 
allowed and held null and void; that the purported 
lien claimed by Hobbs was null and void and without 
force and effect and the record thereof was ordered 
cancelled. 

A careful perusal of the evidence and exhibits dis- 
closes that if Hobbs had the legal right to maintain 
his suit against the receiver and the property involved 
he was clearly entitled to the relief prayed as against 
the receiver and the property against which the claim 
was sought to be enforced. The determination of the 
question of the right of Hobbs to maintain his suit is 
controlled by the opinion of this Court in what might 
be termed a companion case entitled, “In The Matter of 
the Estate of Walter N. Helveston, Absentee, In Re 
Claim of D. J. Hobbs against Lot 2, Block 120’, opinion 
filed Aug. 1st 1928, and reported in 117 Sou. page 334. 
In harmony with that opinion and judgment, we must 
hold that such right did exist. 

For reasons stated, the decree and orders appealed 
from are reversed with directions for further proceed- 
ings not inconsistent with this opinion. 

Reversed. 

WHITFIELD, P. J. and TERRELL, J., concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., concur 
in the opinion and judgment. 


LLOYD McCLURE, as Adminis- 
trator of the estate of 
LEX J. KIRKPATRICK, deceased, 
Appellant, 
Vv. MANATEE COUNTY. 
CENTURY ESTATES, Inc., a 
corporation, THEODORE STEEG, 
LEMUEL R. McKINLEY, T. L. 
HILLIARD, WILLIAM E. MOORE 


AND SONS, a partnership com- 
posed of WILLIAM E. MOORE, 
E. G. MOORE and P. J. MOORE, 
O. L. STUART, L. F. VAUGHT 
and HAROLD P. MUNCK, a co- 
partnership doing business 
under the firm name of STUART, 
VAUGHT & MUNCK, and the MANATEE 
RIVER BANK & TRUST COMPANY, a 
corporation, 

Appellees. 

CAMPBELL, Circuit Judge. 

In the court below, the appellant, as complainant, 
filed bill in equity for the foreclosure of a mortgage 
on realty, alleged to have been made, executed and de- 
livered by the Century Estates, Inc., a corporation, to 
one, Lex J. Kirkpatrick, complainant’s intestate. 

It is alleged in the original bill of complaint and 
the amendments thereto, that this mortgage was made 
to secure the payment of three promissory notes, exe- 
cuted by the mortgagor, Century Estates, Inc., and 
payable to the order of Lex J. Kirkpatrick, one for 
the sum of $50,000.00 payable one year after date, and 
two for the sum of $62,500.00 each, payable two and 
three years after date respectively; also one note for 
the sum of $12,500.00 executed by Century Estates, 
Inc., a corporation, and payable to the order of O. L. 
Stuart, L. F. Vaught and H. P. Munck one year after 
date. The contention of the complainant, as to the 
rights of the payees of the last mentioned note, and 
their assigns, is set forth in paragraph eleven of the 
bill of complaint, as follows: 

“11th. Your Orator further alleges and says that 
said mortgage deed also secures a certain prom- 
issory note in the sum of twelve thousand and five 
hundred dollars ($12,500.00) payable to the de- 
fendants, O. L. Stuart, L. F. Vaught and Harold 
P. Munck, and your Orator is informed and be- 
lieves that said note has been paid, either prin- 
cipal or interest. Your Orator alleges that said de- 
fendants have a lien on said property same being 
to secure a part of the original amount secured by 
said mortgage and of equal dignity with the in- 
debtedness due complainant and that the rights 
and interests of said defendants should be pro- 
tected by a proper decree of this Court’in this 
proceeding, as their interest shall appear.” 


The bill of complaint then alleges the failure of the 
mortgagor to pay installments of principal and in- 
terest, and taxes upon the property, according to the 
tenor and effect of the notes and: mortgage, which 
precipitated the foreclosure, and prays for an account- 
ing to be had and that the court ascertain and decree 
the amount due complainant on the three promissory 
notes, and also the amount due Stuart, Vaught and 
Munck on their note; and that the Century Estates, | 
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Inc., be required to pay said amounts to complainant 
and to Stuart, Vaught and Munck, as their interests 
appear. The three notes payable to complainant’s in- 
testate and the original mortgage are attached to the 
bill of complaint as Exhibits A, B, C, and D respec- 
tively. Subsequent to the date of the filing of the orig- 
inal bill of complaint and the amendments thereto, the 
complainants, by leave of the court, filed a bill of com- 
plaint in the nature of a supplemental bill, in which 
' Manatee River Bank & Trust Company, a corpora- 
tion, was made a party respondent, it being made to 
appear that said Manatee River Bank & Trust Com- 
pany had become the owner of the $12,500.00 note 
after the institution of the suit. 

Decrees pro confesso were entered as to all the 
respondents except William E. Moore and Son, who 
filed an answer disclaiming any right, title or inter- 
est in the property involved, and the respondents, 
Stuart, Vaught and Munck, and Manatee River & 
Trust Company, a corporation, who filed what they 
termed a joint and several answer to the bill of com- 
plaint, the amendments thereto, and the bill of com- 
plaint in the nature of a supplemental bill. In this 
answer these respondents admit the allegations of the 
bill of complaint in the nature of a supplemental bill, 
and each paragraph of the bill of complaint and the 
amendments thereto except paragraph eleven, above 
quoted. The respondents answering paragraph eleven 
of the bill of complaint, and as facts entitling them 
to affirmative relief, allege the following: 

“Third. Answering the eleventh paragraph 
of the original bill herein filed these defendants 
admit that said mortgage deed also secured a 
certain promissory note in the sum of $12,500.00 
payable to the order of O. L. Stuart, L. F. 
Vaught and H. P. Munck, these defendants allege 
that said note has not been paid, either principal 
or interest. The defendant Manatee River Bank 
& Trust Company, a corporation further admits 
that it has a lien on said mortgaged property to 
secure the payment of said note, and admits that 
said note represents a part of the original amount 
secured by said mortgage, but said defendant does 
not admit that complainant has a lien of equal 
dignity with the lien of said defendant to secure 
the respective notes due to said parties as set 
forth in the pleadings but on the contrary alleges 
that Manatee River Bank & Trust Company, a 
corporation, has a lien on said mortgaged prop- 
erty prior to and superior in dignity to that of 
complainant on said property to secure the pay- 
ment of the note due it, together with interest, 
costs and attorneys fee, same being the note 
originally payable to O. L. Stuart, L. F. Vaught 
and H. P. Munck, described in said mortgage, a 
copy of said note being atached hereto, called Ex- 


hibit “A” and by reference made a part hereof, of 
which said note Manatee River Bank & Trust 
Company, a corporation, is now the owner and 
holder. 

“Fourth. These defendants further answering 
allege that Lex J. Kirkpatrick deceased, for whose 
estate the complainant is administrator, was the 
owner of the property described in said mortgage 
on the Ist day of August 1925, and on the 29th 
day of September, 1925, and by deed bearing that 
date which was filed for record with the Clerk of 
the Circuit Court in and for Manatee County, 
Florida, on the 10th day of October, 1925, and 
recorded in Deed Book 97, page 228, public rec- 
ords of Manatee County, Florida, did convey said 
property to the defendant Century Estates Inc., 
as appears from the allegations of the bill herein 
and by reference to a certified copy of said deed 
attached to the bill of complaint herein and called 
Exhibit “A’’; that contemporaneous with the de- 
livery of said deed to Century Estates, Inc., said 
Century Estates, Inc., did deliver back to the 
said Lex J. Kirkpatrick a purchase money mort- 
gage on said property, said mortgage being given 
to secure the four notes described in the plead- 
ings in this cause, and described in said mort- 
gage which said notes were all a part of the un- 
paid purchase money, and evidenced all of the 
unpaid purchase price for said property, the 
original of said mortgage being attached to the 
bill of complaint herein filed called Exhibit “D”’. 

“These defendants further allege that said 
property conveyed by said deed and described in 
said mortgage is generally described as 101 acres 
on Warner’s Bayou, all of said land lying and 
being on the South side of said bayou, and that 
said deceased Lex J. Kirkpatrick did agree to 
sell said property to Daniel Hecker, Trustee, un- 
der the term of a certain sales contract, dated 
August 1, 1925, at and for a purchased price 
of $250,000.00, a copy of said sales agreement be- 
ing attached hereto and by reference made a part 
hereof and called Exhibit “B,” and that said sales 
contract was by said Daniel Hecker, Trustee, as- 
signed and set over to Century Estates Inc., the 
grantee and mortgagor in the respective instru- 
ments aforesaid, that pursuant to said undertak- 
ing $5,000.00 was paid at the time of the exe- 
cution of said agreement, $7,500.00 on August 15, 
1925, and $50,000.00 upon the closing of said 
transaction leaving unpaid of said purchase price 
of $250,000.00 a balance of $187,500.00 due as 
provided in said contract and evidenced by the 
notes and mortgage aforesaid, which said sum and 
amount is the same indebtedness as that evidenced 
by the promissory notes aforesaid described in 
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and secured by the moregage aforesaid said 
moregage appearing of record in Mortgage Book 
45, page 87, of the public records of Manatee 
County, Florida. 

“Fifth. That in pursuance of said sales agree- 
ment aforesaid, and upon directions and instruc- 
tions from said Lex J. Kirkpatrick, said note of 
$12,500.00 copy of which is attached hereto as 
Exhibit “A’’, was made payable to O. L. Stuart, 
L. F. Vaught, and H. P. Munck, which payment 
was to be made to their order absolutely and un- 
conditionally as appear therefrom. 


“Sixth. These defendants further allege that 
O. L. Stuart, L. F. Vaught and H. P. Munck, 
were brokers or real estate agents in connection 
with the sale and did not have, own or claim any 
right, title or lien or legal interest or equitable 
interest in or to the said property covered by the 
deed and mortgage aforesaid, and had no right, 
title or interest, legal or equitable in the pur- 
chase price thereof except the right which was 
given them by reason and by virtue of the sales 
contract, note and mortgage aforesaid, so pre- 
pared, executed and delivered upon instructions 
and directions from the said Lex J. Kirkpatrick, 
these defendants allege that the making of a part 
of the purchase price of said property, payable 
to Stuart, Vaught and Munck, in which said prop- 
erty the said Stuart-Vaught & Munck had no in- 
terest as aforesaid, upon the direction of said Lex 
J. Kirkpatrick, the legal owner of said property, 
constitutes, was and is an assignment of that 
amount of the purchase price of said property 
evidenced by the note aforesaid to said Stuart- 
Vaught & Munck, and these defendants allege that 
said Lex J. Kirkpatrick did retain the balance of 
the purchase money obligations for his own bene- 
fit and they are now the property of his estate. 

“Seventh. That the note payable to O. L. 
Stuart, L. F. Vaught and H. P. Munck now the 
property of Manatee River Bank & Trust Com- 
pany, a corporation, as aforesaid, has not been 
paid, nor has any part thereof or any of the in- 
terest accrued thereon since the date thereon been 
paid, nor has the interest accrued or unpaid inter- 
est as provided for in said note, or any part there- 
of been paid, by reason whereof it was necessary 


for, and said note was placed in the hands of an. 


attorney for collection, and reasonable attorney’s 
fees for service of an attorney for collection there- 
of, thereby incurred, payment of which is also 
provided for by said note and secured by said 
mortgage, all of which said sums of money are, ac- 
cording to the tenor and effect of said note and 
mortgage due and unpaid, and secured thereby. 


“Eighth. These defendants consent to having 


the priority of the respective liens, if any, or 
the equality thereof, adjudicated by the Court, 
and join in the prayer of the bill, and by reason 
of the facts herein before set forth and alleged, 
and by way of affirmative relief against the com- 
plainant, the defendant Manatee River Bank & 
Trust Company, respectfully prays that the court 
may adjudicate it to have a lien on said property 
by virtue of said mortgage, to secure the full 
payment of said note, together with interest, costs 
and attorneys fee prior in dignity and superior 
to the lien of the complainant and that said de- 
fendant have its first lien adjudicated against 
said property and the property ordered sold by the 
court in the event the amount thereof is not paid 
within a short day to be fixed by the court, and 
the proceeds of a sale thereof first applied to the 
discharge and payment of the note of Manatee 
River Bank & Trust Company, a corporation, to- 
gether with interest, costs and attorneys fee as 
aforesaid, as therein provided and the residue if 
any then applied to the payment and discharge of 
the obligation of complainant as set forth in said 
bill, and that said defendant may have such other 
and further relief in the premises as equity may 
require and to your honor shall seem meet. 


“And now having answered, pray to be hence 
dismissed with their reasonable costs in this be- 
half most wrongfully sustained.” 


The complainant filed exceptions to, and a motion 
to strike the portions of the answer above quoted, and 
the court below overruled the exceptions and denied 
the motion to strike. From the record it appears that 
the case was considered at issue without the filing of 
replication to the parts of the answer upon which 
the prayer for affirmative relief was based. 


After the taking of testimony before the chancellor, 
final hearing was had, which resulted in the court be- 
low rendering final decree, fixing the amounts that the 
Century Estates Inc., should pay the complainant and 
the Manatee River Bank & Trust Company, a cor- 
poration, upon the notes held by the respective parties. 
As to the right of priority between the complainant 
and the respondent Manatee River Bank & Trust Com- 
pany, a corporation, the chancellor found that the 
transaction between Lex J. Kirkpatrick, complainant’s 
intestate, and the respondents Stuart, Vaught and 
Munck, concerning the note for $12,500.00, and at 
the time of the rendition of the final decree owned 
by the respondent Manatee River Bank & Trust Com- 
pany, a corporation, was an equitable assignment to 
said Stuart, Vaught and Munck for a valuable con- 
sideration, of that part of the indebtedness mentioned 
in the mortgage, evidenced by the said note of $12,- 
500.00; and the court decreed, among other things, as 
follows: “that the respondent Manatee River Bank & 
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Trust Company, a corporation, has a lien on the mort- 
gaged property prior in dignity, and superior to, the 
lien of the complainant.” The court further decreed 
that in the event of a sale of the mortgaged prop- 
erty by ithe Special Master therein appointed, the 

said Special Master should first apply the proceeds 
' of the said sale to the payment and discharge of the 
total amount found due Manatee River Bank & Trust 
Company, a corporation, and the residue, if any, be 
applied to the payment and discharge of the total 
amount found due the complainant. 

From this final decree the complainant appealed 
and files an assignment of nine errors claimed to have 
been committed by the court below. 

The second assignment of errors is considered as 
_ abandoned, as counsel for appellant has failed to argue 
or consider this assignment in his brief. Thomas v. 
State, 36 Fla. 109, 18 South. Rep. 331; Porter v. Pars- 
low, 39 Fla. 50, 21 South. Rep. 574. 

In the consideration of the other assignments of 
error, We may group assignments one, three, eight and 
nine together. These assignments of error question 
the findings of the court below, and its final decree 
consequent thereon, which gave preference and pri- 
ority to the note for $12,500.00 payable to Stuart, 
Vaught and Munck. 

We may also consider assignments of error four, 
five, six and seven together. These assignments attack 
the rulings of the court below in admitting, as it is 
claimed, incompetent parol testimony—that is, the tes- 
timony of the witness Edith Roan—to vary and 
change, as it is claimed, the effect of a written in- 
strument. 


We will first consider that group of assignments of 
error which complain of the rulings of the court be- 
low in permitting, over complainant’s objection, the 
witness Edith Roan to testify to certain statements 
of Lex J. Kirkpatrick. 


It will be seen from paragraph eleven of the bill 
of complaint quoted above, that the complainant 
claimed that the respondents, Stuart, Vaught and 
Munck, a co-partnership, or their assignee, Manatee 
River Bank & Trust Company, a corporation, held the 
note for $12,500.00 due one year after date, which 
was secured by a lien on the property, as a part of the 
original amount secured by the mortgage, and of equal 
dignity with the indebtedness due the complainant’s 
intestate, and that the rights of these respondents 
should be protected by a proper decree of the court. 


It appears from that portion of the answer of the 
respondent which we have quoted herein, that the 
respondents claim that the respondent Manatee River 
Bank & Trust Company, a corporation, has a lien on 
the mortgaged property to secure the $12,500.00 note, 
prior and superior in dignity to either of the notes 
held by the complainant. Also it is alleged that Lex 


J. Kirkpatrick, complainant’s intestate, was the own- 
er of the property described in the mortgage, on Aug- 
ust 1, 1925, when he made an agreement to sell the 
property, and also on September 29, 1925, when the 
property was sold and conveyed by him in accord- 
ance with the sales agreement, to Century Estates 
Inc., a corporation. The assignee of the purchaser 
named in the sales agreement, there being a copy of 
the deed attached to the answer. The answer further 
asserts that the mortgage now being foreclosed was 


_executed by Century Estates Inc., a corporation, to 


Lex J. Kirkpatrick, for the balance of the purchase 
price of the property, amounting to $187,500.00. The 
answer also alleges that in pursuance of the sales 
agreement, and under directions and instructions 
from Lex J. Kirkpatrick, the note for $12,500.00 was 
made payable to O. L. Stuart, L. F. Vaught and J. 
P. Munck, who were the brokers and real estate agents 
making the sale of the property; that the said O. L. 
Stuart, L. F. Vaught and H. P. Munck did not own 
or claim any right, title, interest or lien, or equit- 
able interest in or to the property covered by the deed 
and mortgage; that the making of a part of the pur- 
chase price of said property payable to said O. L. 
Stuart, L. F. Vaught and H. P. Munck, upon the 
direction of the said Lex J. Kirkpatrick, the legal own- 
er of the property conveyed, constituted and was an 
equitable assignment of that amount of the purchase 
price evidenced by the said note, and that Lex J. Kirk- 
patrick did retain the balance of the purchase money 
obligations for his own benefit. 


The mortgage which was attached to the original 
bill of complaint and made a part thereof, and which 
was also introduced in evidence by the complainant, 
describes the obligations it secured as follows, to-wit: 
“Whereas, the said Century Estates Inc., is justly in- 
debted to Lex J. Kirkpatrick, party of the second part, 
in the sum of one hundred eighty-seven thousand, five 
hundred ($187,500.00) dollars, lawful money of the 
United States of America, as is evidenced by four 
certain promissory notes of even date herewith, one 
note for $12,500.00 to O. L. Stuart, L. F. Vaught, and 
Harold P. Munck, payable on or before one year after 
date; also one note for $50,000.00 payable to mort- 
gagee on or before one year after date; one note for. 
$62,500.00, payable to mortgagee on or before two 
years after date; one note payable to mortgagee on 
or before three years after date for $62,500.00, with 
interest on each of said notes at the rate of eight per 
cent (8%) per annum, payable semi-annually.” 


The copy of the sales agreement between Stuart, 
Vaught and Munck, agents for the owner, and Lex 
J. Kirkpatrick, the owner, upon the one part, and 
Daniel Hecker, Trustee, purchaser, upon the other 
part, dated August 1, 1925, attached to and made a 
part of the answer of the respondents and also in- 
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troduced in evidence, in stating the payments to be 
made on the balance of the purchase money, contains 
this clause: “Installments due first year to be paid in 
two notes, one for $50,000.00 to Kirkpatrick, and one 
for $12,500.00 to =~.” It appears, therefore, 
that for some purpose not made known in the writ- 
ten memorandum of the sales agreement that $12,- 
500.00 of the balance of the purchase money due in 
one year was to be made payable to some one other 
than the mortgagee, Lex J. Kirkpatrick. It appears 
from the mortgage that this note for $12,500.00, repre- 
senting a part of the balance due on the purchase 
money of the property and secured by the mortgage, 
was made payable to O. L. Stuart, L. F. Vaught and 
H. P. Munck. Both the note and the mortgage are si- 
lent as to why the $12,500.00 of the balance due on the 
purchase money is made payable to some one other 
than the vendor of the property, and particularly as 
to why it was made payable to the payees named in 
this note. 

The written instruments, namely, the notes and the 
mortgage, set up a contract between Century Estates 
Inc., a corporation, upon the one part, and Lex J. Kirk- 
patrick upon the other part, except as to the $12,500.00 
note where it sets up a written contract between Lex 
J. Kirkpatrick and O. L. Stuart, L. F. Vaught and H. 
P. Munck upon the one part, and Century Estates Inc., 
on the other part. 


It clearly appears from the note for $12,500.00 and 
the mortgage that there was some contract, agreement 
or understanding between Lex J. Kirkpatrick, com- 
plainant’s intestate, and O. L. Stuart, L. F. Vaught and 
H. P. Munck, whereby $12,500.00 of the purchase price 
of the land, with the security accompanying it, was 
to be made payable to the last three parties named 
above, who at that time constituted the co-partnership 
of Stuart, Vaught and Munck. 


The entire sum of $187,500.00 was, according to 
the pleadings and the undisputed facts in the case, a 
balance of the purchase money due and belonging to 
Lex J. Kirkpatrick, and it would seem, from the face 
of the mortgage and notes, that $12,500.00 evidenced 
by one of the notes due in one year and made payable 
to O. L. Stuart, L. F. Vaught and H. P. Munck, was 
an equitable assignment by Lex J. Kirkpatrick to the 
payees named in this note of that portion of the balance 
due on the purchase money. “Any words or transac- 
tions which show an intention on the one side to assign, 
and an intention on the other to receive, if there is 
a valuable consideration, will operate as an effective 
equitable assignment.” 5 C. J. page 911; Sammis v. 
L’Engle, 19 Fla. 800. “Any order, writing or act which 
makes an appropriation of a debt or funds amounts to 
an equitable assignment thereof.” Ibid. See also 2 R. 
C. L. p. 614, par. 22. 


We have set forth above the situation as shown 
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from the documentary evidence offered in the case. 

The witness Edith Roan, introduced by the res- 
pondents, testified that she was, during the time that 
Stuart, Vaught and Munck were the real estate brokers 
and agents of Lex J. Kirkpatrick in selling the prop- 
erty described in the mortgage, stenographer and book- 
keeper for said Stuart, Vaught, and Munck; that she 
was not interested in the co-partnership, was only an 
employee. She testified further that she prepared the 
mortgage involved in this suit; and that it was pre- 
pared in the office of Stuart, Vaught and Munck, but 
that the same was dictated by Judge Kirkpatrick 
(meaning Lex J. Kirkpatrick) and that O. L. Stuart, of 
the firm of Stuart, Vaught and Munck, was present. . 
Over the objection of solicitor for the complainant, 
witness testified as follows: “He (Kirkpatrick) asked 
Mr. Stuart for a loan of one half our commissions. The 
full commission was to be $25,000.00. He wanted this 
much to take care of several mortgages there were then 
on the property, or he would have to make arrange- 
ments in the North. Mr. Stuart said it would be all 
right. Afterward Mr. Kirkpatrick said that one half 
of their commission or $12,500.00 would be given them 
out of the first payment on the Century Estates Mort- 
gage. * * * He (meaning Judge Kirkpatrick) stated 
I was to place the $12,500.00 note to O. L. Stuart, L. 
F. Vaught and Harold P. Munck due one year after 
date first, and then following that, the $50,000.00 note 
to L. J. Kirkpatrick, due one year after date.” 

The solicitor for the complainant objected to the 
questions propounded to the witness which elecited the 
foregoing evidence, and moved the court to strike such 
testimony, basing his objections upon the grounds that 
the questions called for parol testimony to vary, alter 
or explain a solemn, sealed, written instrument, there 
being nothing in the pleadings or on the face of the 
writings which would require or call for any such evi- 
dence. The motion to strike the testimony of the wit- 
ness was based upon the same theory. 


There is no contention by the appellant, nor could 
there have been a valid contention, that this witness 
was disqualified to testify under the provisions of Sec- 
tion 2705, Revised General Statutes of Florida. Appel- 
lant’s objection is based solely on the theory that 
the testimony of the witness was inadmissible under 
the rule of law which prohibits the introduction of 
parol testimony to vary, contradict or change a writ- 
ten instrument. 


It is contended that the testimony of the witness 
varied, changed or contradicted the written mortgage 
and notes. We do not think this contention is tenable. 

In the first place the mortgage and the notes do not 
undertake to set forth the contract or the agreement 
between Lex J. Kirkpatrick and Stuart, Vaught and 
Munck, whereby the note for $12,500.00 payable one 
year after date and representing a part of the purchase 
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money secured by the mortgage, was made payable to 
Stuart, Vaught and Munck. 

This court has held in several cases, considered in 
the past, that the parol testimony cannot be introduced 
to vary or contradict a valid written contract (See 
Hoopes v. Crane, 56 Fla. 395, 47 South. Rep. 992; Por- 
ter v. Sims Co., 55 Fla. 504, 46 South. Rep. 420; Ha- 
worth v. Norris, 28 Fla. 763, 10 South. Rep. 18; Har- 
rell v. Durrance, 9 Fla. 490). But it has also held that 
where the written instrument does not speak concern- 
ing essential elements of the contract, or where there 
is ambiguity or uncertainty as to the meaning of the 
contract which the writing undertakes to evidence, 
parol evidence may be introduced for the purpose of 
showing the essential matters concerning the trans- 
action between the parties not contained in the writing, 
or to explain ambiguity or uncertainties. See Schmitt 
v. Bethea, 78 Fia. 304, 82 South. Rep. 817; Bass v. 
O’Berry, 59 Fla. 159, 51 South. Rep. 597; McNair & 
Wade Land Co. v. Gray, 54 Fla. 550, 45 South. Rep. 
492; Somers v. Florida Pebble Phosphate Co., 50 Fla. 
275, 39 South. Rep. 61; Florida Moss Products Co. v. 
City of Leesburg, 112 Sou. Rep. 572. 


As we have said, the documents in the instant case, 
on their face show an equitable assignment of a part 
of the indebtedness due complainant’s intestate, for any 
order, writing or act which plainly makes an appro- 
priation of a fund or debt, or a part of a fund or debt, 
may amount to an equitable assignment. The true test 
of an equitable assignment is whether the debtor 
would be justified in paying the debt to the person 
claiming an assignee. And such assignments may be 
parol; or partly in writing and partly oral. 2 R. C. L. 
p. 614, par. 22. 

“If the equitable assignment of a debt is in 
writing, and the intent and contract of the par- 
ties are not fully expressed, it has been held that 
parol evidence is admissible as in similar cases in 
reference to written instruments.” 2 R. C. L. p. 
615, par. 21; Moore v. Lowery 95 Am. Dec. 790. 


“The rule that when an assignment is in writ- 
ing parol evidence should not be introduced, is 
held to be inapplicable to assignments which from 
their nature do not purport to state the entire 
agreement in respect to the subject-matter; nor 
does it prevent the introduction of parol evidence to 
explain an ambiguous written assignment.” 5 C. J. 
1019, par. 259. 


“Where a written instrument executed pur- 
suant to a verbal agreement or negotiation, does 
not express the entire agreement or understand- 
ing between the parties, the parol evidence rule 
does not apply to prevent the introduction of ex- 
trinsic evidence with reference to matters not pro- 
vided for in the writing.” 22 C. J. 1283, par. 1715; 


MeNair etc. Land Co. v. Adams, 54 Fla. 550, 45 
South. Rep. 492. 

Again, as we have stated before, the notes and 
mortgage constitute a contract in which Lex J. Kirk- 
patrick and Stuart, Vaught and Munck were upon one 
side, and Century Estates Inc., on the other. These in- 
struments set forth the contract between a mortgagee 
and his assignee of a part of the indebtedness secured, 
upon the one part, and the mortgagor upon the other 
part. 

“The rule excluding parol evidence to vary a writ- 
ing has been held to be not applicable in a controversy 
between parties to an instrument whose interests 
thereunder are the same, or their privies.” 22 C. J. 
1294. See also Chamberlain v Lesley, 39 Fla. 452, 22 
South. Rep. 736. 

In the case last above cited, this court held that 
the law preventing the introduction of parol evidence 
to vary or contradict the terms of a mortgage and 
notes, did not apply in an action between Chamberlain 
and Lesley, wherein one was seeking to recover from 
the other compensation for money paid by him because 
of having executed the note and mortgage to a third 
person, for the other’s accommodation. Mr. Justice Car- 
ter, speaking for the court, 39 Fla. 457 (text) says: 
“The papers neither separately nor combined purport- 
ed to state all of the terms of the agreement between 
the plaintiff and the defendant. As a matter of fact, 
the notes and mortgages were not contracts between 
plaintiff and defendant but were contracts between 
plaintiff and defendant on the one part, and a third 
party on the other. These papers purported to show 
the contract between plaintiff and the defendant .to 
and with a third person, but not between themselves.” 
(Italics supplied.) 

We find no error in the ruling of the chancellor in 
overruling the objections to the questions propounded 
the witness Edith Roan, nor in denying the motion to 
strike her testimony. 

The other contention made by the appellant in his 
assignment of errors is, the findings of the court be- 
low, and the decree consequent upon such findings, 
that the respondent Manatee River Bank & Trust 
Company had a lien on the mortgaged premises prior 
in dignity and superior to the lien of the complainant, 
to secure the full payment of the note for $12,500.00 
held by the Manatee River Bank & Trust Company, a 
corporation. 


From what we have said, in reaching our conclu- 
sions on the questions already considered in this case, 
the court below correctly found that: the action of Lex 
J. Kirkpatrick, complainant’s intestate, in having the 
note for $12,500.00 made payable to Stuart, Vaught 
and Munch, was an equitable assignment of this por- 
tion of the balance due on the purchase money, to the 
payees named in the note, or to their order. 
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It appears from the testimony of the witness Edith 
Roan that the vendor of the property, and subsequent- 
ly the mortgagee thereof, in dictating the mortgage, 
directed her, “that I was to place the $12,500.00 note 
of O. L. Stuart, L. F. Vaught and Harold P. Munck, 
due one year after date, first, and then following that, 
the $50,000.00 note to L. J. Kirkpatrick due one year 
after date.” That part of the mortgage already quoted 
in this opinion shows that this direction was under- 
taken to be carried out by causing the note for $12,- 
500.00 to be named first in the description of the notes. 


Regardless of whether or not there was an express 
agreement between Lex J. Kirkpatrick on the one 
part and Stuart, Vaught and Munck on the other, that 
the note payable to them was to be paid out of the 
first money paid on the mortgage, there was, we think, 
an implied agreement upon the part of the mortgagee, 
when he assigned the $12,500.00 of the indebtedness 
and secured from the assignees a loan, that it should 
have priority over that portion of the indebtedness re- 
tained by him. Equity will, under such circumstances, 
fix the priority in the assignee, unless it clearly ap- 
pears that there was an express agreement to the con- 
trary. 

“Where a person holding all of a series of notes 
secured by a mortgage, assigns one of them, the 
assignee is entitled to be preferred in the distribu- 
tion of the proceeds of the mortgaged property.” 
Lawson, Receiver, et al. v Warren, (Okla.) 124 
Pac. Rep. 46, 42 L. R. A. (N. 8S.) 182. 


In the case just cited the Supreme Court of Okla- 
homa, after considering the holdings of various states 
as to the rights of priority between different assignees 
of several notes, says (42 L. R. A. (N. 8.) at page 190, 
text): “But these authorities do not apply in this 
case. This is not a conflict between two assignees, 
but is a conflict between the assignee of the first note 
and the receiver holding the second note, and as 
such, standing in the shoes of Arnold Mercantile 
Company. In this case the second note was retained by 
Arnold Mercantile Company, and as between it and 
Warren, its assignee, equity will require that its as- 
signee be first paid out of the mortgage fund.” 

“Where the mortgagee assigns one or more of the 


notes, and retains the remainder of a series, it is gener- 
ally held that the assignee is entitled to a priority of 
lien as against the mortgagee, with respect to the note 
or notes so transferred; and this rule operates with- 
out regard to the order in which the notes held by the 
two parties mature.” 3 Pom. Eq. Jur. 3 Ed., par. 
1203. 

Jones on Mortgages, 6 Ed., par 1701, contains the 
following: ‘Where the holder of a mortgage assigns 
a part of it, although he warrants only the existence 
of the debt at the time of the transfer, it would be 
contrary to good faith to permit him, after receiving 
the money for this part of the claim, to come into com- 
petition with his assignee, if the property prove in- 
sufficient to satisfy both. Unless the intention be 
plainly declared on the face of the assignment that the 
assignee is to share pro rata in the security with the 
assignor, the equitable construction of it is that it 
must, in the first place, be applied for the payment of 
the part of the debt which was assigned.” 

In the case of Kissimmee E. L. Co. v Carr et al, 88 
Fla. 388, 102 South. Rep. 335, we said: “Where a 
series of notes are secured by mortgage, such notes, in 
foreclosure proceedings in equity, will not be paid in 
the order of their maturity, if equitable considerations 
require a different order of payment.” (Italics sup- 
plied.) See also the note to Chatten v Knoxville Trust 
Co., 50 A. L. R. 537. 

As appears from the foregoing observations, we do 
not find any reversible error in decree of the court 
below, finding and adjudging that the appellee Manatee 
River Bank & Trust Company, a corporation, has a 
lien upon the mortgaged property to secure its note, 
interest, cost and attorney fees, superior to that of 
the appellant. 

The final decree is affirmed. 

PER CURIAM. 

The record in this cause having been considered by 
this Court, and the foregoing opinion prepared under 
Chapter 7837, Acts of 1919, adopted by the Court as 
its opinion, it is considered, ordered and decreed by 
the Court that the decree of the court below should 
be, and the same is hereby, affirmed. 

ELLIS, C.J., and WHITFIELD, TERRELL, 


STRUM, BROWN and BUFORD, JJ., concur. 
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OPINIONS OF THE ATTORNEY GENERAL 


(Through the courtesy of the Attorney General of Florida the Law Journal will from time to time publish those official 
opinions which seem to be of general public interest.) 


August 16, 1928. 
Hon. J. C. Luning, 
State Treasurer and 
Insurance Commissioner, 
Tallahassee, Florida. 

SURETY COMPANY — REVOCA- 
TION OF LICENSE TO DO BUSI- 
NESS IN FLORIDA. 

Dear Mr. Luning: 

Section 4341, Revised General Statutes 
of Florida, 1920, reads as follows: 

“In event any fidelity insurance com- 
pany, or other corporation or company 
doing a fidelity insurance business in 
this State, shall become surety on any 
of the bonds or obligations mentioned 
in this chapter, such corporation or 
company shall be subject to be sued 
on such bonds or obligations, in the 
county of the residence of the princi- 
pal of such bond or obligation; Pro- 
vided, That said companies, before be- 
ginning business in this State, or sign- 
ing any bond, shall obtain a license 
from the State Treasurer, which li- 
cense shall be revoked if said company 
begins any suit in the United States 
court as to any bond they are surety 
upon, or to remove or cause to be re- 
moved any suit thereto.” 

In passing upon a similar satute of 
the State of Arkansas, the United States 
Supreme Court, in the case of TERRAL 
v. BURKE CONSTRUCTION CO., 257 
U. S. 529, 66 L.Ed. 352, held: 


“A state may not revoke a license 
to a foreign corporation to do business 
within the State, whether its business 
be state or interstate, merely because 
it brings an original suit in a Federal 
Court, sitting in that state, or removes 
to that court a suit brought against it 
in a state court.” 

In my opinion, the foregoing holding 
of the Supreme Court of the United 
States is an adjudication by the highest 
authority to the effect that the provis- 
ion of the Florida statute above referred 
to is invalid and cannot be enforced in- 
sofar as it undertakes to authorize or 
require the State Treasurer to revoke 
the license of a foreign insurance cor- 
poration to do business in this State be- 
cause such company undertakes to re- 
move a suit in which it is a party from 
the State to the United States Courts for 
trial, as authorized by the Federal 
Statutes. 

I am, therefore, of the opinion that 
you would have no right to revoke the 


license of an insurance company to do 
business in Florida because of its vio- 
lation of the foregoing provisions of 
Section 4342, which prohibits such com- 
panies from removing suits against them 
from the State to Federal Courts. 
Respectfully submitted, 
FRED H. DAVIS, 
Attorney General. 


August 16, 1928. 
Hon. John W. Martin, 
GOVERNOR, 
Tallahassee, Fla. 

SUPERVISING INSPECTOR, NA- 
VAL STORES—TERM OF 
OFFICE. 

Dear Governor: 

The appointment of the Supervising 
Inspector of Naval Stores is governed by 
Section 4915, Revised General Statutes 
of Florida, which provides that the Gov- 
ernor shall appoint a Supervising Inspec- 
tor of Naval Stores, who shall be sub- 
ject to removal by the Governor at any 
time for cause. 

No specific term of office is provided 
for the Supervising Inspector of Naval 
Stores and it is apparent from the stat- 
ute that the appointment of such Super- 
vising Inspector of Naval Stores should 
be made without specification as to term, 
subject to removal by the Governor for 
cause. 

I find no authority in the statute for 
making the term of office four (4) years 
although this may be implied from the 
constitutional provision which prohibits 
the Legislature from creating any office 
the term of which shall be longer than 
four years. 

The position of Supervising Inspector 
of Naval Stores was created by Chapter 
1878, Acts of 1915. 

My opinion is that the Supervising In- 
spector of Naval Stores should be com- 
missioned to hold office until removed by 
the Governor for cause not exceeding the 
term of four (4) years from the date of 
the commission. 

Respectfully submitted, 
FRED H. DAVIS, 


September 4, 1928. 
Hon. Ernest Amos, 
COMPTROLLER, 
Tallahassee, Fla. 
REFUNDS OF GASOLINE TAXES 
COLLECTED ON SHIPMENTS IN 
INTERSTATE COMMERCE. 


Dear Mr. Amos: 

I have your letter of August 30th, 
transmitting letter received by you from 
the Sinclair Refining Company of Texas, 
alleged to have been unlawfully collected 
on sales of gasoline alleged to have been 
made in interstate commerce. 

I find nothing in the correspondence 
you referred to me which would warrant 
you in making the refund contended for 
although there may exist facts not stated 
or appearing which might warrant a dif- 
ferent conclusion on my part, if those 
facts were made to appear. 

I find nothing in the law which ex- 
empts from the payment of gasoline 
taxes a dealer who makes the sale of 
gasoline to a purchaser and intends to 
immediately ship it out of the State of 
Florida to another State. 

The tax is levied and assessed against 
the seller as an occupational license tax 
because he is engaged in business in this 
State and if the gasoline is sold in this 
State although the purchaser intends to 
immediately take it out of the State, it 
does not exempt the dealer from the 
payment of the tax on his part. 

If there were any such exemption, any 
motorist in Tallahassee who was filling 
up his tank to drive over to Thomasville 
would be entitled to the exemption. 

Very truly yours, 
FRED H. DAVIS, 
Attorney General. 


September 4, 1928. 
Hon. Ernest Amos, 
Comptroller, 
Tallahassee, Fla. 
In re: Redemption of Tax 
Certificates. 
Dear Mr. Amos: 

I am in receipt of your letter of Aug- 
ust 27th enclosing copy of a letter re- 
ceived by you from Karl B. O’Quinn, 
Clerk of Circuit Court of Pinellas Coun- 
ty, with reference to the redemption of 
tax certificates. 

The laws of this State on this subject 
are very much in confusion and Mr. 
O’Quinn’s comments are timely. 

My interpretation of the laws gov- 
erning assessment of taxes is that where 
land is sold to the State for its taxes 
such land is nevertheless assessed each 
year thereafter in like manner as other 
property is assessed with the exception 
that the amount of the taxes is not ex- 
tended on the tax roll. In other words, 
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the Tax Assessor should take the land 
which has been sold to the State and 
against which a state tax certificate has 
been issued, and put a valuation on such 
land in like manner as if it were the 
land of some private individual. The only 
thing he does not do is extend the amount 
of the tax against the land thus assessed 
by him. 

It is absolutely essential that this be 
done because the constitution requires a 
uniform and equal assessment of all 
lands for taxation. For the first two 
years, at least, after the lands of a pri- 
vate individual are sold such lands are in 
the aggregate body of taxable land of the 
county. Proceedings for the valuation of 
such lands on the tax books constitutes 
an assessment of the lands for taxation 
within the meaning of the law, and the 
fact that the amount of the taxes is not 
extended on the roll does not detract from 
the legality of such assessment. 

The lien on land for taxes arises by 
operation of law and even though no 
taxes whatever are assessed against the 
land through error or omission, the lien 
for taxes for that year nevertheless ex- 
ists and continues until satisfied by pay- 
ment. It is on this theory that back as- 
sessments are permitted where there 
have been errors in the assessment. 

Trusting this information will be of 
value in the hope that some workable law 
will be drawn up and prepared for pass- 
age at the next session of the legisla- 
ture which will straighten out the whole 
matter of state tax certificates, as well 
as other tax certificates, I am, 

Yours very truly, 

FRED H. DAVIS, 
Attorney General. 


September 3, 1928. 
Hon. Ernest Amos, 
Comptroller, 
Tallahassee, Fla. 
COUNTY DEPOSITORIES— 
TRANSMITTING WARRANTS. 
Dear Mr. Amos: 

I have your Jetter of August 25th, in 
which you asked my opinion as to the 
proper course your office should pursue 
in transmitting warrants to the various 
County depositaries of Volusia County, 
Fla., and in which you asked whether 
or not under the existing law your of- 
fice could send all the warrants payable 
to Volusia County to one County deposi- 
tory to the exclusion of the other eight 
designated, qualified depositories for 
County Funds. 


The matter in question is governed by 
Section 2404, Compiled Statutes of 1927, 
and the following Sections. 

The language of the law is that the 
County depositories thereby mentioned 
are not only authorized to receive coun- 
ty deposits but are “entitled to receive 
public funds in the manner and methods” 
provided by law. 

I find nothing in the statute which 
would render it invalid for your office 
to make remittance of all the County 
funds handled by you direct to the Vo- 
lusia Bank & Trust Company to the ex- 
clusion of the eight other designated de- 
positories provided such course of re- 
mittance is consented to by the other 
depositories affected by such course of 
procedure. 

However, in view of the language of 
the statute, which is to the effect, that 
banks complying with the law and be- 
coming county depositories are “entitled 
to receive” public moneys, I am of the 
opinion that in the absence of the con- 
sent of the other depositories involved 
that you should recognize the statutory 
right of the depositories and make remit- 
tances in such manner to said various 
depositories as will comply with the 
statutory intent and purpose, which is 
to have county deposits divided among 
the qualified banks equitably in propor- 
tion to each other. 

I return herewith file in the matter. 

Very truly yours, 

FRED H. DAVIS, 
Attorney General. 


September 20, 1928. 
Hon. H. Clay Crawford, 
Secretary of State, 
Tallahassee, Florida. 
CORPORATIONS HAVING PAR 
AND NO PAR VALUE STOCK; 
AFFIDAVITS. 
Dear Mr. Crawford:- 

This will acknowledge the receipt of 
your letter of the 17th instant. 

Under Section 4054, Revised General 
Statutes of Florida, as amended by Chap- 
ter 9123, Acts of 1923, Laws of Florida, 
it is provided that if the corporation be 
one with shares of capital stock “of no 
par value only” in that event the affi- 
davit filed by its treasurer must show 
that not less than $1000 of capital stock 
has been paid in in money. 

As I construe this statute, the provis- 
ion requiring that affidavit show that 
not less than $1000 be paid in in money 
means exactly what it says and that is 


that the $1000 in question must be repre- 
sented by money paid in as distinguished 
from property or other items of the value 
of $1000. 

You will notice, however, that the re- 
quirement in question is limited to cor- 
porations which have stock of no par 
value “only.” 

If a corporation has both par value 
stock and stock of no par value, the re- 
quirement as to paying in $1000 in money 
has no application at all. In such case, 
the only affidavit that is required to be 
filed is that 10 per cent. of the capital 
stock has been paid in. 

The question then arises as to what 
is meant by 10 per cent. of the capital 
stock of a corporation which has stock 
having both a par value and a no par 
value. In my mind, this means 10 per 
cent. of the face value of the capital 
stock having a par value plus 10 per 
cent. of whatever value the corporation 
has fixed upon the shares which have no 
par value. 

A corporation may value shares hav- 
ing no par value at whatever it pleases. 
For the purpose of computing the 10 per 
cent. of such class of capital stock a cor- 
poration should place a value upon such 
shares of no par value and should com- 
pute the required 10 per cent. upon the 
basis of the valuation so placed. 

If a corporation decides that the value 
of the no par value stock is to be nomi- 
nal only, the effect of such a case is to 
practically eliminate such no par value 
stock from the computation. 

If there are 7500 shares of no par 
value stock provided for, 10 per cent. of 
such no par value stock would be 10 
per cent. of the authorized number of 
shares or, in other words, 750 shares of 
no par value stock. Such 750 shares of 
no par value stock would have to be sub- 
scribed to before the corporation would 
be authorized to begin business in ad- 
dition to the 10 per cent. of the stock 
having a par value in a corporation which 
had stock of both a par value and a no 
par value but the amount which would 
have to be paid in as the purchase price 
of 750 shares of no par value stock 
would be a matter which would rest 
within the powers of the corporation to 
determine in fixing the value of such 
stock for the purpose of its own deter- 
mination. 

Very truly yours, 


FRED H. DAVIS, 
Attorney General. 
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NOTES AND COMMENT 


A CORRECTION 
November 15, 1928. 

Mr. J. C. Cooper, Jr., 
Editor, Florida State Bar 
Association Law Journal, 
Eighth Floor, 
Atlantic National Bank Bldg., 
Jacksonville, Florida. 
Dear Sir: 

In my article upon the subject of the 
Remedy by Prohibition in Florida, Part 
II, in the November number of the Flor- 
ida State Bar Association Law Journal, 
the following appears near the bottom of 
‘the first column, on page 25 of said 
Journal. 

“Jurisdiction over such class under 
one statute certainly would determine 
that the same court had jurisdiction of 
another class under another and void 
statute.” 

Through a stenographic error, the word 
“not” was omitted. 

Correctly, the paragraph should read 
as follows: 

“Jurisdiction over such class under 
one statute certainly would not deter- 
mine that the same court had juris- 
diction of another class under another 
and void statute.” 

Kindly publish this letter in the Law 
Journal for the purpose of making said 
correction. 

Very truly yours, 


C. P. COOPER. 


JUDGE ROSE DISCUSSES 
THE U. S. CONSTITUTION 


Miami Jurist in Address Before Lions 
Club Talks of Events Concerning 
Adoption of This Famous Document 
By the Early Patriots of the United 
States. 


Judge A. J. Rose, Miami, judge of 
the Cireuit court, in an address Thurs- 
day during the luncheon meeting of the 
Lions club, spoke of the constitution of 
the United States as follows: 

“Mr. President and members of the 
Lions club: 

“I am honored by your invitation to 
address you on this day set apart as 
Constitution Day. I hope that in a very 
few years Constitution Day will be ob- 
served by all of the various civic clubs 
and similar institutions at which speak- 
ers will give brief addresses of the his- 
tory and growth of the constitution and 
endeavor to instill in the minds of the 


people a desire to know more of it.and 
to appreciate in some measure that won- 
derful instrument which is the founda- 
tion of so much of our laws and the pre- 
server and protector of so many of the 
blessings under which the American peo- 
ple live. 

“All of you I hope are familiar with 
the story of the American Revolution. 
A year before that war came to an end 
the Articles of Confederation were adopt- 
ed and it was under these articles that 
this country tried to function, but follow- 
ing the revolution came years of econom- 
ic distress. The claims of the soldiers for 
their pay were ignored, and some of 
them, together with the Pennsylvania 
militia, beeame mutinous, taxes were not 
paid, and the paper money of the country 
became so worthless that it was some- 
times used to paper rooms. 

The distress and suffering brought 
about the Shay’s Rebellion in Massa- 
chusetts, where courthouses were seized, 
jails emptied of their prisoners, the 
collection of debts was forbidden and pri- 
vate property seized and used to feed 
and support the people. 

“The truth is that following the war of 
the Revolution was a period of chaos 
for the American people and the out- 
standing leaders of the country, includ- 
ing Washington, were gloomy and des- 
pondent at the outlook for the future and 
believed the country was headed for des- 
truction. A dictator was suggested and 
some men of high standing spoke of a 
monarchical government as the only 
method of maintaining a stable govern- 
ment. 

“At this dark hour in our country’s 
history a call was issued to all the states 
to send delegates to a convention to be 
held in Philadelphia on the second Mon- 
day in May, 1787, ‘to take into consid- 
eration the situation of the United 
States, to devise such further provisions 
as should appear to them necessary to 
render the Constitution of the Federal 
Government adequate to the exigencies 
of the Union.’ 


“The convention met at the state house 
in Philadelphia on May 25, 1787, and the 
Constitution was signed on September 17, 
1787, and submitted for ratification by 
the states. The convention was in session 
for nearly four months. 


“When the delegates from nine of the 
states met, Washington was unanimously 
elected as presiding officer of the con- 
vention. Seventy-two delegates repre- 
senting the 12 states, were given cre- 
dentials by the states: Rhode Island re- 


fused to send delegates and did not ratify 
the Constitution until 1790, but the 
greatest attendance of the delegates at 
any one time from the 12 states was 
55, and only 39 remained to the end of 
the convention to finish the work. 

“The delegates were soldiers, finan- 
ciers, educators, farmers, merchants and 
lawyers. Of the number were 31 lawyers. 
The average age of the delegates was 
a little above 40. Franklin, the oldest, 
was 81. The youngest was 27 and James 
Madison, sometimes called ‘The Father of 
the Constitution,’ was 86. Alexander 
Hamilton was 30. They were all men of 
experience and of affairs. 

“And now, when these delegates as- 
sembled, their first step upon assembling 
is to me most remarkable. Remember, 
please, that these colonies had formed 
and were trying to function under the old 
Articles of | Confederation which had 
proved all but useless. To a large extent 
there was jealousy and discord between 
them. 

“Economic conditions were in confus- 
ion and there was commercial warfare 
between the states. There had been a 
panic in 1785. The state of the country 
was desperate. These conditions brought 
about the Constitutional convention. 

“When the convention met and organ- 
ized, one of its first acts, as it seems to 
me, made possible the adoption of the 
constitution as it was finally framed, and 
had they not adopted it, the constution, 
as we have it, would not have been pre- 
sented to the states. The act I refer to 
was the provision for secrecy. No copy 
was permitted to be taken of any entry 
on the journal, nor could it be inspected, 
and nothing spoken in the convention was 
permitted to be printed, published or 
communicated. 

“The yeas and nays were not recorded 
and there was an understanding between 
all the members that even after the con- 
vention adjourned, the members would 
not make known any of the proceedings 
during their lives.. At the end of the 
convention every record was burned ex- 
cept the minutes, which were placed in 
Washington’s custody. 

“The members observed the pledge of 
secrecy and it was not until 53 years 
after the convention and after the death 
of Madison, who was present each day 
and took notes of the proceedings, that 


. Madison’s notes were published. 


“Those who have made study of the 
conditions as they then existed and the 
causes which led up to the meeting of 
the convention are all agreed in the 
opinion that if this significant provision 
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as to secrecy had not been adopted, it 
would have been impossible to have 
agreed upon the constitution as it is 
written, or to have had the states adopt 
it if it had been agreed upon. 

“We now know that Governeur Mor- 
ris spoke 173 times, Wilson 168, Madi- 
son 161, Sherman 138, Mason 136, Gerry 
119 and George Washington spoke once. 


“The result of this secrecy was that 
the constitution was presented to the 
people, and through them to the states 
as a complete document. It spoke for 
itself. There were no distractions about 
the speeches and arguments which fin- 
ally led to its adoption. We know now 
that there were the sharpest differences 
of opinion among many members as to 
particular provisions, that the debates 
were often extremely bitter and _ that 
many mutual compromises became neces- 
sary before all the delegates would 
agree. 

“The constitution was submitted to 
the states for adoption. The convention 
had been in session 81 continuous days. 
More than 400 hours were consumed in 
debate and, if these debates had been 
fully reported, they would have filled at 
least 50 volumes. Yet the constitution 
contains about 4,000 words, 89 sentences 
and about 140 distinct provisions. It can 
be read aloud in 25 minutes and is half 
as long as St. Paul’s Epistle to the Cor- 
inthians. 

Including the 19 amendments and 140 
years of development, it does not exceed 
7,000 words. Every word is in plain 
speech. It is as simple English as the 
Ten Commandments. 


“This immortal document given us by 
the wisdom and sacrifices of our fore- 
fathers is declared by Gladstone, the 
great English statesman, as ‘the most 
wonderful work ever struck off, at a giv- 
en time by the brain and purpose of 
man.’ 

“Students of the constitution state 
that there are several basic principles 
of the constitution. The first is said to 
be representative government. 


“The second principle is said to be its 
dual form of government. It provides 
for two sovereignties, the first is the 
power granted to the federal government, 
the second, that reserved to the states, 
and there is a third, the power reserved 
to the people under many inhibitions 
both of state and federal legislation. 


“Sixty-five powers are given to the 
federal government and 79 are withheld, 
of which 13 are denied both to the federal 
and state governments. 

“The third principle is the guaranty 
of individual liberty. And it is said that 
this theory of government gave a new 
dignity to manhood. 

“The fourth basic principle was the 
creation of an independent judiciary. It 
is the balance wheel of the constitution. 
Because of it no man can be deprived of 
life, liberty or property except through 
due process of law. It protects the min- 
ority against the unjust and oppressive 
action of the majority, and it made the 
judiciary the final conscience of the na- 
tion, and it is freely admitted by almost 
all students of our history that the suc- 
cess of our constitution has depended 
largely upon the judicial machinery pro- 
vided by the constitution and especially 
the Supreme Court of the United States. 

“The constitution provides that no re- 
ligious test shall be required as a quali- 
fication to any office of public trust 
under the United States. 

“It provides that the writ of habeas 
corpus shall not be suspended unless 
when in cases of rebellion or invasion 
the public safety may require it and un- 
der this provision the humblest or mean- 
est of mankind may require that the 
cause of his imprisonment or the legality 
of the deprivation of his liberty be in- 
quired into and such questions will be 
examined by the courts without delay. 

“We cannot all be trained in the law, 
but we should have some information of 
the federal constitution and the history 
of this country on which it is based. Re- 
member that the constitution can only 
live through the support it receives from 
the people. It is not self perpetuating. 
It is the final refuge of every right you 
enjoy. 

“No person can be admitted to the 
bar in the United States without tak- 
ing an oath to protect and defend the 
constitution. Every president of the 
United States, and every senator and 
representative in congress does the same. 
Every judge and every officer, great or 
small, in the federal and state govern- 
ments does the same. Every soldier, 
sailor and marine and every naturalized 
citizen take the oath, and millions have 
voluntarily crossed the ocean to take the 
oath and place themselves under the pro- 
tection of this instrument. 


“It is said the Constitution has but 
two enemies, one of these is ignorance— 
ignorance of its meaning, ignorance of 
the great truths on which it is founded 
and of the great things that have been 
done in its name, and the other is in- 
difference—the indifference which leads 
good people to ignore the rights and du- 
ties of citizenship. 


“And I might add that the story of 
the history of this country of ours from 
the Declaration of Independence to the 
adoption of the Constitution, a period of 
about 12 years, is one of interest and as 
fascinating as any romance. 


“And because this great document is 
priceless to you and your children and 
to posterity, and because, if it falls in- 
to disrespect or disrepute, our present 
government will end, I charge you men 
of the duty you owe to yourselves and 
to your children to inculcate a respect 
and veneration for this Constitution un- 
der which you enjoy so many blessings. 
It means to us all justice and liberty and 
to live under it is the greatest political 
blessing that was ever accorded to the 
human race. 


“If complaint is made to you of the 
Constitution, if there are those who say 
they would cast it aside, ask of them 
what government and what manner of 
life they would prefer, then answer them 
in the language of one of our great 
statesmen: 


“If they tell us that we are unhappy, 
let them name those who are happier; 


. if oppressed, those who are more free; 


if poor and down-trodden, those who are 
more prosperous. If we are to change 
our moorings, let them show us a safer 
harbor. Aimless discontent will lead us 
nowhere. 


“The cracked-brain theories of a com- 
munistiec society may reduce everybody 
but can raise none, and visions of a hap- 
py land far, far away, free from toil and 
weariness and pain, belong to the next 
world and not to this. I do not think 
the Constitution is in danger, for above 
the clamor of such idle voices as these 
can be heard the great chorus of a free, 
united, prosperous and mighty peo- 
ple, secure in their constitutional liber- 
ties, confident of their destiny and de- 
voted to the great instrument which is 
both the source and guardian of all their 
happiness.” 
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Futch, J. E., c/o Scarlett, Jordon, Futch & Fielding. DeLand 
Futch, T. G. 


Gaines, Judge J. B., First Nat’l Bank ARG. Leesburg 

Gaines, Jno. W., Jr., 802 Tampa Theatre Bldg or Box 3927 
Tampa 


Jacksonville - 


Gardenhire, J. M. _. Bradenton 
Garrett, George P., 123% S. Orange Ave. Orlando 
Gaskin, Shelby G., Box 851 Orlando 
Gaskins; P. Bisbee Bldg. .. Jacksonville 
Gaulden, L. S., 503 Citizens Bank Bldg. West Palm Beach 
Gautier, R. B. Miami 
Gay, R. Conwell, 1025-35 Seybold Bldg. _.............____.Miami 
Getzen, Samuel W. - = Bushnell 
Gibbons, Cromwell, Graham Bldg. Jacksonville 
Gibbs, George A., Tampa Theatre Bldg. Tampa 


Gibbs, Judge Geo. Couper Jacksonville 
Giblin, Judge V. C., 801 First Nat’l Bank Bldg. _Ft. Lauderdale 


Lake City 
Gillespie, Thos. E., 803 Tampa Theater Bldg... Tampa 
Glazier, H. S., Sparkman Bldg. Tampa 
Glen, Jas. F. Tampa 
Glenn, Thos. L., 401 “American Nat'l Bank Sarasota 
Goethe, Edward K. __Orlando 
Gomez, Arthur. _ _Key West 
.Gould, Charles D. __Lake Worth 
Gourley, Chester, Huntington Bldg. Miami 
Graham, H. L. Orlando 
Bradenton 
_ Gray, Harry T., 1221 Graham Bldg. __Jaeksonville 
Gray, Henry L., P. O. Box 44. Gainesville 
Green, Alfred A. ee eee Daytona Beach 
Quincy 
Guest, Lee, Graham Bldg. acksonville 
Orlando 
Guthrie, Wm. C., Barnett Bldg. ee eT Jacksonville 
Hale, Eugene, Graham Bldg. Jacksonville 
Hale, Hugh Brooksville 
Haley, D. G., c/o Whitfield Estates 
Hall, John F., Bisbee Jacksonville 
Hallowes, Ww. A., Jr., ‘Law Exchange Bldg. Jacksonville 
Hamilton, C., P. O. Box 2218 .Sarasota 
Hamilton, F. P., Bank Bldg. Jacksonville 
Hamlin, R. P. 
Hampton, E. B. Gainesville 
Hampton, Fred J. Gainesville 
Ocala 
Tampa 
Hamrick, R. E. ....... Okeechobee 
Hardee, C. J., Citizens Bank Bldg. Tampa 
Hardee, L. P., Box 3515... ‘St. ‘Petersburg 
Harns, S. H., 302 Bruce Smith Bldg. . os oie. kre St. Petersburg 
Harrell, J. W., Barnett Bank Bldg... - Jacksonville 
Harris, Frank M., West Coast Title Bldg. St. Petersburg 


Harrison, Judge W. T. 


Bradenton 
Hartman, Joseph, Bisbee Bldg. ..Jacksonville 


Harton, Leon J. C., 807% Main St... Daytona Beach 
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Hartridge, A. G. 
Hartridge, J. E., Bisbee Bldg 
Hartridge, Julian, Bisbee Bldg. Jacksonville 
Harvey, P. W., 248% Beach St. Daytona Beach 
Haskins, Fairfax T., Highlands Bank and Trust Co. _Sebring 
Hatfield, Jose, Box 1448 West Palm Beach 


West Palm Beach 
Jacksonville 


Hathaway, John A. J. Bonifay 
Hawkins, William H., First Nat’l. Bank Bldg... Hollywood 
Hays, Jack, c/o Tilden & Hays. West Palm Beach 
Hazard, E. E., Atlantic Nat’l Bank Bldg. —_... Jacksonville 
Hazard, Julian, Civil Court Tampa 
Hefferman, D. J. Miami 
Heintz, Frank J., Graham Bldg. Jacksonville 
Hemmings, Frederick L. Ft. Pierce 
Hemphill, E. S., Graham Bldg. Jacksonville 
Henderson, R. A., Jr. Ft. Myers 
Hendry, W. T. Perry 
Hendry, W. Marion, 402 Stovall Bldg. Tampa 
Hewitt, Harry R., West Coast Title Bldg. St. Petersburg 
Hiaasen, C. A. Ft. Lauderdale 
Hiatt, P. N., 810 Citizens Bank Bldg. —....West Palm Beach 
Higgins, Joseph, Florida Theatre Bldg. —..__-___ St. Petersburg 
Hill, Lewis H., Jr., 503 First Nat'l Bank Bldg. 
Hill, Wm. L. Washington, D. C. 
Hillyer, F. C., 123% Main St. Jacksonville 
Himes, W. F. Tampa 
Hitchcock, Geo. R., P. O. Box 161 Bradenton 
Hodges, J. B. Lake City 
Hoffman, Carl T., 62 W. Flagler St. Miami 
Hogan, H. H. Bradenton 
Holland, H. W., 801 File Theatre Bldg. --...... St. Petersburg 
Holland, John W., Atlantic Nat’l Bank Bldg. -...... Jacksonville 
Holland, Jadge S. L. Bartow 
Holt, F. M., Graham Bldg. Jacksonville 


Holt, George Edward, City Nat’l Bank Bldg. —-............ Miami 


Hooks, Lloyd C., Seybold Bldg. Miami 
Hopper, Ira C., 708 Marble Arcade Bldg. Lakeland 
Horn, Harry A., 411 Main St., Penn Sta. .....Daytona Beach 
Householder, Judge E. F. __ Sanford 
Houser, Wesley West Palm Beach 
Howell, C. C., Graham Bldg. _.. Jacksonville 
Howell, Lonnie D. __.Jacksonville 
Howell, Theo. M. Orlando 


Huck, Laurie M., 601 First Nat’l Bank Bldg. — Miami 


Hudson, F. M. _.._Miami 
Huffaker, R. B. _..Bartow 
Hull, D. C. _.. DeLand 
DeLand 
Humphrey, J. C., 209 Lamison Bldg. --............ Lake Worth 
Humphreys, Kelso H., c/o Bryan Jennings, Dyal- 
Upchurch Bldg... __ Jacksonville 
Hunt, Everette Howard, First Nat'l ‘Bank Bldg. 
Lauderdale 
Hunt, Richard H., Seybold Bldg., Box 420... Miami 
Hunter, J. W. Tavares 
Hunter, Judge Wm. ___. Tampa 
Huntley, J. P. Lake City 
Hutchins, J. N., First Nat’l Bank Bldg. Orlando 
Hutchins, Victor H. Orlando 


Hutchinson, Gov, Bisbee Bldg... Jacksonville 


Hutchinson, Robert L. Jacksonville 
Hyde, Chas. H., 189 N. E. First St. Miami 
Ingram, F. P., 112 E. Plymouth St. Tampa 


Jackson, Judge Geo. W., Court House _...... St. Augustine 
Jackson, James J., P. O. Box 127 


Cocoa 


Jackson, Neill S., First Nat’l] Bank Bldg. DeLand 
Jacobson, Madeline A., Capitol Square Bldg. Tallahassee 
Jarvis, H. M., 402 State Bank Bldg. Orlando 
Jennings, Frank E., Graham Bldg. Jacksonville 
Jennings, Marion B., P. O. Box 2218 Sarasota 
Johns, E. M. Starke 
Johnson, Counts, c/o Hull, Landis & bm Box 171 
DeLand 


Johnson, F. Holmes, Box 1101 Ft. Lauderdale 
Johnson, Harry A., First American Bank Bldg., 


West Palm Beach 
Johnson, James M., 402 State Bank Bldg. Orlando 


Johnson, J. B. Tallahassee 
Johnson, Luther E., Bartow 
Johnson, Wm. V., 907 Tampa Theatre Bldg. Tampa 
Johnston, Pat Kissimmee 
Johnston, Thos. McE., 407 Biscayne Bank Bldg. _._. Miami 
Jollay, Henry L., 605 Taylor Bldg. Winter Haven 
Jones, H. G. _Arcadia 
Jones, Judge Lake Tampa 
Jones, J. McHenry _. Pensacola 
Jones, M. H. Clearwater 
Jones, William D., Jr., Atlantic Nat’l Bank Bldg., Jacksonville 
Jordan, Peyton T., 501-3 First Nat’l Bank Bldg. Tampa 
Jordan, R. H. DeLand 
Judson, Carroll D., Marble Arcade Lakeland 
Julian, L. S., 800 First Nat’l Bank Bldg. Miami 
Kanner, A. O. _.. Stuart 
Kash, Kelley Sebring 
Kay, W. E., Consolidated Bldg. Jacksonville 
Keen, J. V. Sarasota 
Kehoe, Minnie E., 1020 Seybold Bldg., Box 2217... Miami 
Kelly, J. L., Churchill Bldg. Clearwater 
Kelly, J. R. Madison 
Kelly, T. Payne, Wallace S. Bldg. Tampa 
Ketchum, B. W. Vero Beach 
Kiene, J. W., Morse Arcade Hollywood 
Kimball, W. L. Bradenton 
King, Courtney W., 603 Wallace S. Bldg. Tampa 
King, Geo. L., First Nat’] Bank Bldg. Bradenton 
King, Harry E., 305 Beyner Bldg. Winter Haven 
King, Roswell Sarasota 
King, Wm. G St. Petersburg 
Kirk, Samuel R. S., c/o Jno. S. Singeltary Bradenton 
Kirtley, Fred H., First Trust and Savings Bank Miami 
Kloeppel, Robert, George Washington Hotel Jacksonville 
Knight, Albion W., Barnett Bldg. Jacksonville 
Knight, E. M., P. O. Box 1420, Cowdery Bldg. Lakeland 
Knight, Floyd L. Miami 
Knight, Peter O. _ Tampa 
Knight, R. D., Atlantic Nat’] Bank Bldg. Jacksonville 
Knight, Telfair, Coral Gables Corporation Miami 
Knowles, Effie, 1018 Seybold Bldg. _... Miami 
Knowles, G. B., First Nat’l Bank Bldg. _.......___ Bradenton 
Knox, James C. ...-Titusville 
Krivitsky, Anna A., 705 Stovall Bldg. Tampa 
Kunkel, R. E. Miami 
Kurtz, R. EB. Ft. Myers 
Kurz, L., Consolidated Bldg. Jacksonville 


Lagrone, T. E. Jackson, S. C. 
Lamar, A. Melrose, 806 Citizens Bank Bldg....West Palm Beach 
Lambdin, J. Carl, 801 Theatre Bldg. St. Petersburg 


Lamson, Herbert, Bisbee Bldg. Jacksonville 
Landefeld, C. H., Jr. Ft. Lauderdale 
Landis, E. W. DeLand 
Lands, Cary D. DeLand 
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lane, Jadge Froema St. Petersburg 
Langston, BG, Box S86, Lakeland 
Lathero, J. H., 209 Morse Arcade —.....--.----- Hollywood 
Lawrence, A. E. Sebring 
Lawrence, C. W., Jr., 519 First Nat’l. ‘Bank Bite. Tampa 
Lea, G. O., Bradenton Bk. and Tr. Co. Bldg. ... Bradenton 
Leitner, George Arcadia 
Leitner, W. E. Arcadia 
Lemire, C. E. Orlando 
L’Engle, E. J., Law Exchange Bldg. Jaeksonville 
L’Engle, F. F., Barnett Bank Bldg. __. Jacksonville 
A, Sanford 
Leonardy, John G., Garner Woodruff Bldg —_-........ Sanford 
Lewis, David J., Bisbee Bldg. = Jacksonville 
Lewis, G. F., State Eg. Orlando 
Lewis, L. K., Citizens Bank Bldg. .. ..._._.. West Palm Beach 
Lewis, M. W., Dyal-Upchurch Bldg. _......__....... Jacksonville 
Lichliter, C. H., Barnett Bank Jacksonville 
Liddell, W. W., 314 Law Exchange Bldg. _.._ __...... Jacksonville 
Lilienthal, H. F., Bussey & Johnston West Palm Beach 
Taschkotf, N.; 221 Townley Miami 


Lockhart, Thos. M. 


_.-Brooksville 
Miami Beach 
__Ft. Lauderdale 


Loftin, Scott M., Bldg. Jacksonville 
Lohmeyer, R. Greenleaf- ‘Bldg. Jacksonville 
Long, Martin H., Barnett Bldg. Jacksonville 
Lovett, 303 Tampa Theatre Bldg. Tampa 
iueas, Ts Tampa 
Lufburrow, Milton R, 407 Tampa Theatre Bldg. _-_-__- Tampa 
Mabry, Harvey, Bisbee Jacksonville 
Macbeth, Jesse, 402 Seybold Bldg. __..... Miami 


Macfarlane, Howard P., Citizens Bank Bldg., Room 1113, Tampa 
Macfarlane, Hugh C. 
MacKenzie, Stuart, 529 Ingraham Bldg. — Miami 


MacWilliams, W. A. St. Augustine 
Magaha, E. M. ....Fort Myers 
Magee, Grahame, 1317 Biscayne Bldg. 
Maguire, R. F., State: Bank Orlando 
Mahorner, Matthias Inverness 
Minloney Wms Key West 
Marks, R. P., Graham Bldg. = __Jacksonville 
Marsh, Roy D., 729 Seybold Bldg. —................. Miami 
Marshburn, Walter O., 543 Seybold Bldg. Miami 
Martin, Raney H., 620% Central Ave. St. Petersburg 
Massie, Joel W., 210 Danava Arcade .....West Palm Beach 
Mathews, John E., Bisbee Bldg. —........____.._____ Jacksonville 
Pensacola 
May, Phil S., Atlantic Nat’l] Bank Annex Jacksonville 
McCarthy, A. L., First Trust and Savings Bldg... Miami 
McCauley, Gordon, Barnett Bank Bldg. _...___.._.. Jacksonville 


McCollum, O. O., Graham Bldg. Jacksonville 
McCord, Guyte P. Tallahassee 
McCorkle, Edward P., Farmers Bank Bldg... Vero Beach 
McCormick, L. C., 412 Barnett Bank Bldg. Jacksonville 
McCoy, Whitley P., 700 Tampa Theatre Bldg. Tampa 
McCracken, M. S., 912 Comeau Bldg. West Palm Beach 
McCune, C. N. eae Ft. Lauderdale 
McDonald, J. Avon Park 
McGarry, Paul D., Huntington Bldg. Miami 
McGeachy, R. A. Milton 
Tawrence “Te Lake Worth 


McGlothlin, H. L., 515 Central Nat’l Bank Bldg., St. Petersburg 
McGrew, Edward W., First Nat’l Bank Bldg., St. Petersburg 


McKay, John G., Sinead Bank and Trust Co. —.._____.__ Miami 
McKillop, Hart, Beymer Bldg. Winter Haven 
McLean, W. C., Jr., Petteway Bldg. Tampa 
McLendon, C. L., Perkins Bldg. Tallahassee 
McMulen, Alonzo B., Box 3192 _. Tampa 
McMullen, Judge M. A. Clearwater 
MeNenl, A. Jacksonville 
MeNicholas, Thos. A Avon Park 
McNutt, Garland M., 830 Seybold Miami 
Mellor, Fred H. Ft. Myers 
Mendenhall, C. B., Seybold Bldg. Miami 
Merrell, Herman, Box 56 St. Petersburg 
Mershon, M. L. : Miami 
Metcalf, Ernest West Palm Beach 
Milam, A. Y., Greenleaf & Crosby Bldg. Jacksonville 
Milam, B. R., Florida Nat’] Bank Bldg. Jacksonville 
Milam, George W., 1001 Florida Nat’l Bank Bldg. Jacksonville 
Milam, Robt. R., Florida Nat’l Bank Bldg. Jacksonville 
Miller, Austin, Bisbee Bldg. Jacksonville 
Miller, Francis M., Box 1182 Miami 
Miller, Newman T., 307 Guaranty Bldg... West Palm Beach 
Miller, Stanley M., 307 Hall Bldg. St. Petersburg 


Milton, L. R., Bisbee Bldg. Jacksonville 
Minton, Sherman, First Nat’l Bank Bldg. Miami 


Mitchell, Chas. A., Farmers’ Bank Bldg. Vero Beach 
Mitchell E. W., Florida Life Bldg. Jacksonville 
Mitchell, Jas. I. Titusville 
Moon, Charles M., 350 Ingraham Bldg. Miami 
Moore, W. T., Jr. Tallahassee 


Moran, jones D., 1003 Citizens Bank Bldg., Box 764. Tampa 


Morey, M. E. _. Pensacola 
Morris, J. N., 500 Meyer-Kiser Bldg. Miami 
Morris, J. W., Jr. _..... Tampa 
Morrow, C. J., Citizens Bank Bldg., Box 2751 Tampa 
Morrow, S. Grover Miami 
Mott, R. S. DeLand 
Murchison, Charles H., 712 Graham Bldg. Jacksonville 
Murphey, W. M., Jr. Orlando 
Murrell, John M., First Trust and Savings Bank Bldg. Miami 
Myerson, M. H., 612 Professional Bldg. Jacksonville 
Neeley, John L. - Miami 
Nelson, L. W. St. Augustine 
Newell, Leigh G. _.......__.. Orlando 
Newman, Leonard B. Titusville 
Nickles, Robt. E., Law Exchange Bldg. Jacksonville 
Nisle, Paul H. Vero Beach 
Noble, Fred B., Barnett Bldg... Jacksonville 
Nollman, W. H. Sebring 


Norfleet, T. B. Miami 


| 

= 
| 
| 
| 
4 

} 

ed 

| 

| 
| 
| 

| | 

i 

: 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 65 


Ft. Pierce 
Sanford 


Nottingham, G. R. 
O’Bryan, Lewis 


Odom, A. H. Palatka 
Odom, P. H., Graham Bldg. ee Jacksonville 
O’Kell, George M. —. Miami 
Oliver, Geo. W. - Lake Wales 
Olliphant, H. K. Bartow 
Olliphant, H. K., Jr. — Bartow 
Hey J, 9 vs Palm Beach 
Osborne, H. P., Atlantic Nat’l] Bank Bldg. Jacksonville 
Ossinsky, Louis, 411 Main St. __ Daytona Beach 
Osteen, Edwin T., 1014 Comeau. Bldg. __._West Palm Beach 
Owen, Crockett, First Nat’] Bank Bldg. St. Petersburg 
Padgett, Inman, Olympia Bldg. Miami 
Palmer, Allison E. ar Orlando 
Parker, Geo. F., Deen-Bryant Bldg. Lakeland 
Parker, Otis R. Ft. Pierce 
Parkinson, John R., 148 S. Beach St. b Ae Daytona Beach 
Parks, Judge L. L. _. Tampa 
Pasco, Samuel, Jr. Pensacola 
Patterson, Giles J., Florida Nat'l Bank Bidg. Jacksonville 
Payne, Walter D. Miami 
Payton, Claude, Seybold Bldg. Miami 
Peacock, J. E. __- DeLand 
Pearce, Joe A., Box 588 __.. St. Petersburg 
Peel, David — Melbourne 


Peeler, C. B., Mutual Life Bldg. -..................... Jacksonville 


Peeler, Judge J. M., Mutual Life Bldg. _.______ Jacksonville 
Pencke, William L., Box 519 Tampa 
Pennington, Rev. Edgar L., 315 Florida Ave. __.. Jacksonville 


Penny, A. D., 60 W. Flagler __.._.. Miami 


Pepper, Claude Perry 
Perkins, Judge Jas. W. DeLand 
Perry, Frank Sprigg, Seybold Bldg. Miami 
"Perry, Sidney R., First Bank and Trust Co. Bldg. Sarasota 
Peters, C. W., 259 Haleyon Arcade _... Miami 
Pettibone, Frank A. West Palm Beach 
Pettingill, N. B. K. Tampa 
Phillips, Frank T., 712 Tribune Bldg. - _.Tampa 
Phillips, H. S. —. Tampa 
Phillips, T. M., Spencer-Futch Lakeland 
Phillips, W. F. _..Panama City 
Philpot, H. P., P. O. Box 695 - __ Sarasota 


Phipps, M., 2831 Adams Bldg. Tampa 
Pierce, Charles R., 810 Huntington Bldg. i 
Pittman, Owen Ww. Jr., 613 Olympia Bldg. 
Pledger, Milton _ se Kissimmee 
Poor, Francis L., Professional Bldg. ==. Jacksonville 
Pope, F. W., P. O. Box 823 - __...Daytona Beach 
Pope, W. M., Box 1313 . Le 
Powe, E. L., 110 S. Boulevard . __.DeLand 


Powell, G. M., Atlantic Nat’l Bank Bldg. ann - _Jacksonville 


Price, Mitchell D., issn Arcade Bldg., Box 3190 _. Miami 
Price, W. C. _Miami 
Price, Judge Will H. Mien 


Quinan, Edward B., 819 Seybold Bldg. - 
Quincey, H. J., 802 Citizens Bank Bldg. - 
Ragland, Consolidated Bldg. 

Railey, L. R. __. 


_ Miami 

West ‘Palm Beach 
Jacksonville 
Miami 


Rainey, Geo. P., III, 1203 Citizens Bank Bldg. - __... Tampa 
Ramsey, Maynard, 503 Citrus Exchange Bldg. - __.. Tampa 
Rand, Frederick H., Jr... Miami 


Rasco, R. A., University of Miami — Coral Gables 


Ray, S. V. M., 714 Seybold Bldg. Miami 
Ray, Thos. C. Blountstown 
Ray, William J., Box 275 Bradenton 
Reaves, Judge O. K. Tampa 
Redfearn, D. H., Box 1155 Miami 
Reed, William L., Security Bldg. __ Miami 
Reese, P. C. West Palm Beach 
Reeves, G. L., Box 35 ___ Tampa 


Register, Don 
Reidy, Thos. J. A., Box 426 


Winter Haven 
Dunnellen, N. J. 


Reinstine, Harry W., Atlantic Nat’] Bank Annex __ Jacksonville 
Reynolds, J. C Jacksonville 
Rhudy, R. R., Box 965 _..__ Sebring 
Rice, Edward C. Bradenton 


Rice, Howard, 803 Citizens Bank Bldg. West Palm Beach 
Richardson, Austin L., 601 W. Coast Title Bldg., St. Petersburg 


Richardson, Walter S., 441 Seaview Ave. Palm Beach 
Riley, Bart A. Miami 
Rinehart, C. D., Dyal-Upchurch Bldg Jacksonville 


Ritter, Halstead L., 812 Comeau Bldg... West Palm Beach 


Roberts, J. G., Box 634 Bradenton 
Robertson, John Fite =. Sarasota 
Robineau, S. P. Miami 
Roebuck, W. E West Palm Beach 
Rogers, D. O Lakeland 
Rogers, H. T., 907 Atlantic Nat’l] Bank Bldg. Jacksonville 
Rogers, Lawrence Kissimmee 
Rogers, Walter F., Law Exchange Bldg. Jacksonville 
Rogers, W. H., Consolidated Bldg. Jacksonville 
Rogers, Walter M., Theater Bldg. Fort Pierce 
Roland, A. M Bushnell 
Roll, Phillip A., Box 2655 Fort Myers 
Rose, Judge A. J Miami 
Rosenhouse, M. H., 1030 Seybold Bldg Miami 
Rosenthal, Geo. J., 140 N. E. First Ave. Miami 
Roundtree, Cecil A. Chipley 
Rouse, D. Avon Park 
Rowe, Alvan B. Palmetto 
Rows, M. G., 346% 6. Back Daytona 
Rowe, R. H a Madison 
Rudy, Merle E., 315 Magnolia Arcade St. Petersburg 


Rushton, Ray (Honorary) Montgomery, Ala. 
Rutherford, Geo. L., Atlantic Nat’l Bank Bldg. __ Jacksonville 
Ryer, Julian C., 210 Lorraine Arcade 


Miami 
Sabel, Marx G., Barnett Bldg... Jacksonville 
Sabine, Harry G., 1425% E. Broadway Tampa 
Safay, Emmet, Bisbee Bldg... Jacksonville 
Sale, Thomas Panama City 
Sams, Murray DeLand 


Sandler, Alvin M., 306 Tampa Theater Bldg. Tampa 
Sandler, Harry N., Citrus Exchange Bldg. 
Saner, R. E. L. (Honorary) 
Saunders, R. R 


Tampa 
Dallas, Texas 
Lauderdale 


Saussy, F. T., Tampa Theatre Bldg., Box 2869... : Tampa 
Savage, C. M. Ocala 
Sawyer, Herbert Sarasota 
J. As DeLand 


Schmitz, F. W. Coral Gables 
Schuh, Charles J., 614 West Coast Title Bldg ee St. Petersburg 
Scofield, Geo. W Inverness 
Scofield, M. C., 206 Masonic Bldg... Inverness 
Scott, Paul R., 1317 Biscayne Blvd. 
Seldon, R. L., Penn. Station 
Sellers, Roy V._. 


Miami 
Daytona Beach 


St. Petersburg 


Stillman, R. E., Barnett Bank Bldg... Jacksonville 
Stockton, W. T., Graham Bldg... Jacksonville 
Stokes, John P Miami 
Strayhorn, Guy M., Langford Bldg Fort Myers 
Stringer, Fred L Brooksville 


Sturkie, Robert B Dade City 
J. C., Bantingten Miami 
Summerlin, John, Graham Bldg... Jacksonville 


Sumner, Angus _ Fort Pierce 
Surrency, Winder, First Bank and Trust Co. Blag.. Ree: Sarasota 


Sutton, Geo. A. K., 1123 Graham Bldg. _ Jacksonville 
Sutton, J. B., 501 ‘Wallace S. Bldg. Tampa 
Swann, Pervie P., 116 So. Orange Ave. Orlando 
Bartow 
Swearingen, Van C., Hahn Bldg... Miami 
Swinnerton, Radcliffe, 351 Clifton Ave...._________ Newark, N. J. 


Tappy, Thomas N.____. Daytona Beach 
Taylor, E. Wright Cocoa 


Taylor, Judge H. H., 1st Nat’l Bank Bldg... Miami 
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Semple, Edward L Miami Taylor, J. Henry Bradenton 
Shackleford, T. M., Jr., 7th Floor Tampa Theater Bldg., Tampa Taylor, Paul C Miami 
Shands, J. W., Law Exchange Bldg Jacksonville Taylor, R. R., Jr. Miami 
Shannon, Geo. T., 700 Tampa Theater Bldg Tampa _ Teate, John E., 803 Barnett Bank Bldg. Jacksonville 
Shepard, John D Cocoa Tedder, Geo. W. Ft. Lauderdale 
Sheppard, Judge Wm. B Pensacola Terrell, Judge Glenn Tallahassee 
Sherman, G. M Orlando Tervin, Wallace, Bradenton Bank & Trust Bldg... Bradenton 
Sherwood, John C., 407 Bk. Bay Biscayne Miami Thetford, A. Sanford 
Shields, Bayard B., Bisbee Bldg... Jacksonville Thomas, Elwyn... Ft. Pierce 
Shipp, Robt. L Miami Thompson, Arthur R., Central Nat’] Bank Bldg.....St. Petersburg 
Sholtz, David Daytona Thompson, C. F., Box 915 Tampa 
Shutts, Frank B Miami Thompson, Uly O Miami 
Simmons, J. P., P. O. Box 920 Miami Thornton, Burwell, P. O. Box 401, Room 1201 Greenleaf- 
Simmons, O. B., Jr., 407 Bank Bay Biscayne Miami Crosby Bldg. Jacksonville 
Simmons, W. M. Orlando Tilden, John Orlando 
Simon, L. D., Box 1956 West Palm Beach Tilden, Wilbur L Orlando 
Miami Tillman, H. C., 700 Tampa Theater Bldg. Tampa 
Sinclair, W. W Punta Gorda Tippets, 610 West Coast Title Bldg St. Petersburg 
Singletary, J. B Bradenton Tittsworth, R. G., 623 Stoval Bldg Tampa 
Small, A. B ie Miami Toomer, W. M., Graham Bldg. Jacksonville 
Smathers, Frank Miami Towers, C. D., Consolidated Bldg. Jacksonville 
Smith, C. N., 407 Tampa Theater Bldg Lakeland 
Smith, C. Ray, Box 2218 Sarasota Treadwell, E. D Arcadia 
Smith, E. J., Jr Stuart Tripp, W. H Monticello 
Smith, Judge Frank A. Orlando Tripplett, Jos. I., Jr., Bisbee Bldg Jacksonville 
Smith, Furman Y. Alachua Tucker, W. H Bradenton 
Smith, Millard B Titusville Turner, A. G Tampa 
Smith, Todd DeLand Turner, L. M., Petteway Bldg... Tampa 
Smith, Walter E., Barnett Bank Bldg... Jacksonville Twomey, John J., 17 Lucas Bldg. Tampa 
Smith, W. E Ocala Twyman, Lewis, First Trust Bldg. Miami 
Smithdeal, Cyrus H Waldo Ulmer, Herman, Barnett Bldg... Jacksonville 
Smythe, G. P., 402 Bradenton Bank ee Bradenton Underwood, S. J., First Nat’l] Bank Bldg... = Bradenton 
Snedigar, Louis F Miami Upchurch, F. D _St. Augustine 
Souder, Paul M., 503 1st Nat’l Bank & Trust Co. Sarasota Valz, Fred M., Atlantic Nat’l Bank Bldg. Jacksonville 
Southard, D. L., 311 Guaranty Bldg. West Palm Beach Van Agnew, P. A.. Winter Park 
~ Sparkman, S. M Tampa Van Fleet, Chas. J., Power and Light Bldg... St. Petersburg 
Stapp, E. L Miami Vetter, Paul, Box 307, 171 1st Nat’l Bank Bradenton, 
Stebbins, Frank W., 902 Tampa Theater Bldg. Tampa Viney, John I. St. Petersburg 
Steed, W. J Kissimmee Vining, E. Clyde, 501 Seybold Bldg. Miami 
Stephens, Jefferson D., Box 907 St. Petersburg Vocelle, James T. Vero Beach 
Stephens, L. O., Box 993 Arcadia Voorhis, H. M Orlando 
Stephens, M. L St. Augustine Wade, Leonidas E. Green Cove Springs 
Stewart, Daniel A., First Bank and Trust Co. Bldg. Cocoa 
Bradenton Walbridge, Edward, 312 Realty Bldg... Miami 
Stewart, Tom B DeLand Walden, J. Irvin, 505 First Bank and Trust Co. Bldg., Sarasota 


Walker, Allen E., Beymer Bldg. 


Winter Haven 
Walker, G. Beverly, Box 92 


Bartow 
Waller, C. L., Centennial Bldg. Tallahassee 


Watton, Miter, Ft. Lauderdale 
Wannamaker, Marion, Box 784 


Tampa 
Ward, E. B., P. O. Box 55 Miami 
Ward, W. G., 501 Seybold Bldg. Miami 
Wardlow, J. Field West Palm Beach 
Warlow, Judge T. Picton Orlando 
Watson, E. A., c/o Shutts & Bowen. Miami 
Watson, J. T., 28 Giddens Bldg. Tampa 
Watson, J. W., Jr. _.Miami 
Way, W. F., Central Nat'l Bank Bldg St. Petersburg 
Waybright, Edgar W., St. James Bldg. Jacksonville 
Weissbuch, S. D., 409 First Nat’l Bank OTE, Miami 
Wells, C. F., 11 Shelly Bldg. Daytona Beach 
Wadi, CG. Plant City 
Wells, Maxwell W. Orlando 
Wentworth, A. D. Titusville 


West, Roger H. 


Daytona 


3 
j 
| 
4 
ryt 
» 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


West, Judge Thos. F Milton 
Wetzel, Elmer. Miami 
Whitaker, Frank, 211 Ferlita Bldg Tampa 
Whitaker, Karl E. Tampa 
Whitaker, Pat, Ferlita Bldg. Tampa 
White, Edward R., 501 Seybold Bldg Miami 


White, Morris E., 700 Tampa Theater Bldg... _________ Tampa 


White, Sibley L. Bradenton 
Whitehair, F. P DeLand 
Whitehurst, Geo. W . Arcadia 
Whitehurst, James Brooksville 
Whitehurst, John Brooksville 
Whitfield, G. T Tallahassee 
Whitney, F. A. Fort Myers 


Wideman, Frank 
Wideman, Jerome E. 


West Palm Beach 
= West Palm Beach 


Wiggins, Chester M., 150 Davidson St. Bartow 
Willard, Ben C Quincy 
Williams, Bradford G., Stockton Bldg... Lakeland 
Williams, Charles M Sarasota 
Williams, H. R., 420 Central Nat’l Bldg... St. Petersburg 


Williams, O. Edgar Bartow 


Williams, R. C., 710 Citizens Bank Bldg... West Palm Beach 
Williams, Ross 
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Wilson, Harold M., Ingraham Bldg Miami 
Wilson, Milton D. Bartow 
Wilson, S. G Bartow 
Wilson, T. L. Bartow 
Wilson, W. D Titusville 
Winters, Bert. : West Palm Beach 
Winthrop, F. B Tallahassee 
Wise, H. M Stuart 
Withers, Martin B Tampa 
Withers, R. W Tampa 
Womack, L. E Bradenton 
Wood, Franklin N., Journal Bldg Daytona Beach 
Wood, J. Arthur, Box 905, Seybold Bldg. Miami 
Wood, Marshall B West Palm Beach 
Worley, G. A., Jr Miami 
Wright, Robert W., 810 Professional Bldg. Miami 
Wright, W. W Sanford 
Wylie, George W., 308 Hall Bldg. St. Petersburg 
Yates, J. A Jacksonville 
Yeats, Milton L., 720 Citizens Bank Bldg. Tampa 


Yeomans, R. S 


West Palm Beach 


Yoemans, R. S. 


West Palm Beach 


Yonge, J. E 


Yonge, J. E. D 


Miami 

Pensacola 

Young, Montague, Bass Arcade Bldg Orlando 
Zacharias, I. A., Mutual Life Bldg Jacksonville 


Zeigler, John 


West Palm Beach 


Total 971. 


Jones, H. G. 
Leitner, George. 

. Leitner, Sumter 
Leitner, W. E. 
Stephens, L. O. 
Treadwell, E. D. 
Whitehurst, Geo. W. 


Avon Park 


McDonald, J. C. 
MeNicholas, Thos. A. 
Rouse, D. V. 


Bartow 


Allen, William P. 
Bosarge, E. A.’ 
Edwards, M. H. 
Holland, S. L. 
Huffaker, R. B. 
Johnson, Luther E. 
Olliphant, H. K. 
Olliphant, H. K., Jr. 
Swearingen, J. J. 
Walker, G. Edwin 
Wiggins, Chester 
Williams, O. Edgar 
Wilson, Bradley C. 
Wilson, Milton D. 
Wilson, S. G. 
Wilson, T. L. 


Blountstown 


Adams, J. Frank 
Ray, Thomas C. 
Bonifay 

Andrews, M. M. 


Hathaway, John A. J. 
Bowling Green 


Fair, J. Henry 
Flynt, Roger D 
Ford, N. Dwight 
Ford, Theodore Leo 
Gardenhire, J. M. 
Gillan, F. A. 
Gray, Chas. P. 
Harrison, W. T. 
Hitchcock, Geo. R. 
Hogan, H. H. 
Kimball, W. L. 
King, Geo. L. 
Kirk, Samuel R. S. 
Knowles, G. B. 
Lea, G. O. 
Ray, William J. 
Rice, Edward C. 
Roberts, J. G. 
Singletary, J. B. 
Smythe, G. P. 
Stewart, J. J. 
Taylor, J. Henry 
Tervin, Wallace 
Tucker, W. H. 
Underwood, S. J. 
Vetter, Paul 
White, Sibley L. 
Womack, L. E. 
Brooksville 
Coogler, F. B. 
Hall, Hugh 
Lockhart, C. H. 
Martin, G. C. 
Stringer, Fred L. 
Whitehurst, James 


Miami 
Williams, S. F., Graham Bldg Jacksonville 
Wilson, Bradley C Bartow 
Wilson, E. F St. Petersburg 
Wilson, Fred R., Box 978 Sanford 
Alachua Childers, Geo. E. 
Smith, Furman Y. Bradenton 
Apalachicola Blakely, Hubert 
McLeod, R. Don, Jr. Crichlow, W. B. S. 
Arcadia Dwinnell, P. L. 
Bell, W. D. Dye, Dewey A. 


Whitehurst, John 
Bushnell 

Collum, J. T. M. 

Getzer, Samuel W. 

Rolland, A. M. 
Chipley 


Roundtree, Cecil A. 


Clearwater 
Baker, Lee L. 
Bird, John U. 
Jones, M. H. 
Kelly, J. L. 
McMullen, A. B. 
Cocoa 
Jackson, James J. 
Shepard, John D. 
Taylor, E. Wright 
Wahl, J. H. 
Cocoanut Grove 
Baume, Michael 
Coral Gables 
Clement, A. G. 
Rasco, R. A. 
Schmitz, F. W. 
Dade City 
Avvil, Arthur L. 
Sturkie, Robert B. 
Dallas, Texas 
Saner, R. E. L. 
Daytona Beach 
Allen, C. W. 
Brass, B. F. 
Daniell, Wm. E. 
Fitzgerald, T. E. 
Green, Alfred A. 


Harton, Leon J. C. 


Harvey, P. W. 
Horn, Harry A. 
Ossinsky, Louis 
Parkinson, John R. 
Pope, F. W. 


Rowe, M. G. 
Selden, R. L. 
Sholtz, David 
Tappy, Thomas N. 
Thornton, Burwell 
Wells, C. F. 
West, Roger H. 
Wood, Franklin N. 
DeFuniak Springs 
Campbell, A. G. 
DeLand 


Alexander, James E. 


Bailey, C. C. 
Buck, Philip 
Fielding, W. S. 
Fish, Bert 
Futch, J. E. 
Hull, D. C. 
Hulley, Lincoln 
Jackson, Neill S. 
Johnson, Counts 
Jordan, R. H. 
Landis, Cary D. 
Landis, E. W. 
Mott, R. S. 
Peacock, J. E. 
Perkins, Jas. W. 
Powe, E. L. 
Sams, Murray 
Scarlett, J. A. 
Smith, Todd 
Whitehair, F. P. 
Eustis © 
Bishop, H. W. 
Fernandina 
Cassidy, James O. 
Fort Lauderdale 
Basinger, G. F. 
Baxter, Maxwell 
Bozarth, Frank D. 
Byrd, Curtis 
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Chancey, C. L. 
Farmer, T. G. 
Farrington, C. E. 
Fleming, Thos. F. 
Giblin, V. C. . 
Hall, M. L. 

Hiaasen, C. A. 

Hunt, Everette Howard 
Johnson, F. Holmes 
Landefeld, C. H., Jr. 
Lockhart, Thos. M 
McCune, C. N. 

Miller, W. Gerry 
Pope, W. M. 
Saunders, R. R 
Tedder, Geo. W. 
Walton, Miller 

Fort Myers 
Campbell, F. M. 
Campbell, J. Bowers 
Christie, W. McL. 
Clements, Jim C. 
Cockrell, Nathan 
Franklin, J. A. 
Henderson, R. A., Jr. 
Kurtz, R. E. 
Magaha, E. M. 
Mellor, Fred H. 
Roll, Philip A. 
Strayhorn, Guy M. 
Whitney, F. A. 

Fort Pierce 
Adams, Alto 
Anderson, Thomas H. 
Carpenter, J. Howard 
Crawford, Dewey 
Dame, H. S. 

Ellis, T. B., Jr. 
Fee, Fred 
Hemmings, Frederick L 
Liddon, Walker 
Nottingham, G. R. 
Parker, Otis R. 
Rogers, Walter M. 
Sumner, Angus 
Thomas, Elwyn 
uainesville 
Adkins, J. C. 
Baxter, E. G. 
Bryant, Fred D. 
Caro, Albert R. 
Douglas, Zach H. 
Ellis, T. B., Jr. 
Fielding, Thos. W. 
Gray, Henry L. 
Hampton, E. B. 
Hampton, F. J. 
Hampton, W. W. 
Layton, C. R. 

Green Cove Springs 
Bell, A. H. 
Carpenter, J. H. 
Geiger, G. W. 
Wade, Leonidas W. 

Haines City 
Cobbey, Luther W. 
Dewell, Robert T. 
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Maxwell, Oliver C 
Hollywood 
Casey, L. O. 
Kiene, J. W. 
Lathero, J. H. 
Homestead 
Ferreyra, Don E. 
Inverness 
Mahorner, Matthias 
Scofield, G. W. 
«Scofield, M. C. 
Jacksonville 
Abrams, A. St. C. 
Adair, H. P. 
Adams, Elliott 
Adams, John R. 
Adams, Thos. B. 
Alexander, Gary W. 
Anderson, Robert H. 
Ashby, Clarence G. 
Axtell, E. P. 
Baker, W. H. 
Baldwin, L. W. 
Barrs, Burton 
Bedell, Chester 
Bedell, G. C. 
Blackshear, David 
Blalock, J. W. 
Blount, J. Henry 
Boggs, Lucien 
Booth, Lee M. 
Brogden, A. L. 
Bryan, N. P. 
Butler, J. T. 
Caldwell, Stafford 
Cockrell, A. W., Jr. 
Cockrell, Alston 
Cockrell, Nathan 
Cooper, C. P. 
Cooper, J. C. 
Cooper, J. C., Jr. 
Cooper, J. J. G. 
Copp, Cyril C. 
Cowles, J. S. 
Crawford, J. T. G. 
Criswell, W. S. 
Crutchfield, Inman P. 
Daniel, R. P. 
David, Salem K. 
Diver, J. S. 
Dodge, J. W. 
Doggett, J. L. 
Doggett, J. L., Jr. 
Doig, David H. 
DuBose, John W. 
Durrance, Chas. 
Durrance, J. C. 
Fleming, F. P. 
Fletcher, D. U. 
Foster, Stephen E. 
Frazier, W. R. 
Frink, R. L. 
Gaskins, P. L. 
Gibbons, Cromwell] 
Gibbs, G. C. 
Gray, Harry T. 


Guest, Lee 


Guthrie, Wm. C. 
Hale, Eugene 
Haley, D. G. 
Hall, John F. 
Hallowes, W. A., Jr 
Hamilton, F. P. 
Harrell, J. W. 
Hartridge, Julian 
Hartridge, J. E. 
Hazard, E. E. 
Heintz, F. J. 
Hemphill, E. S. 
Hillyer, F. C. 
Holland, J. W. 
Holt, F. M. 
Howell, C. C. 
Howell, L. D. 
Hutchinson, Gov 
Hutchinson, Robt. L. 
Jennings, Frank E. 
Jones, William D., Jr. 
Kay, W. E. 
Kloeppel, Robert 
Knight, Albion W. 
Knight, R. D. 
Kurz, L. 

Lamson, Herbert 
L’Engle, E. J. 
L’Engle, F. F. 
L’Engle, John B. 
Lewis, David J 
Lewis, M. W. 
Lichliter, C. H. 
Liddell, W. W. 
Locke, E. 0. 
Loftin, Scott M. 
Long, Martin H. 
Mabry, Harvy 
Magee, Grahame 
Marks, R. P. 
Marks, Samuel R. 
Mathews, John E. 
May, Phil S. 
McCauley, Gordon 
McCollum, O. O. 
McCormick, L. C. 
McNeill, A. D. 
Milam, B. R. 
Milam, George W. 
Milam, R. R. 
Miller, Austin 
Milton, L. R. 
Mitchell, E. W. 
Murchison, Charles H. 
Myerson, M. H. 
Nickles, Robert E. 
Noble, Fred B. 
Odom, P. H. 
Osborne, H. P. 
Patterson, Giles J. 
Peeler, C. B. 
Peeler, J. M. 
Pennington, Rev. Edgar L. 
Poor, Francis 
Powell, G. M. 
Ragland, Reuben 


Reinstine, Harry W. 


Reynolds, J. C. 
Rinehart, C. D. 
Rogers, H. T. 
Rogers, Walter F. 
Rogers, W. H. 
Rutherford, Geo. L. 
Sabel, Marx G. 
Safay, Emmet 
Shands, J. W. 
Shields, Bayard B. 
Smith, Walter E. 
Stillman, R. E. 
Stockton, W. T. 
Summerlin, John 
Sutton, Geo. A. K. 
Swinnerton, Radcliffe 
Teate, John E. 
Toomer, W. M. 
Towers, C. D. 
Triplett, Jos. I., Jr. 
Ulmer, Herman 
Valz, Fred M. 
Waybright, Edgar W. 
Williams S. F. 
Yates, J. A. 
Zacharias, I. A. 
Key West 
Brown, Jefferson B. 
Gomez, Arthur. 
Ketchum, B. W. 
Malone, Wm. H. 
Kissimmee 
Cadel, John S. 
Callender, N. R. 
Davis, E. F. 
Garrett, George P. 
Johnson, Pat 
Pledger, Milton 
Rogers, Lawrence 
Steed, W. J. 
Lake City 
Chapman, R. H. i 
Gillen, J. E. i 
Hodges, J. B. 
Huntley, J. P. 
Lakeland 
Beal, Joseph H. 
Bentley, Ed. R. 
Bledsoe, M. W. 
Brown, Sidney, Jr. 
_Bryant, T. W. 
Burruss, T. H. 
Cade, William R. 
Callaway, E. E. 
Deloach, W. L. 
Hopper, Ira C. 
Judson, Carroll D. 
Knight, E. M. 
Langston, B. G. 
McClurg, C. V. 
Parker, Geo. F. 
Phillips, T. M. 
Rogers, D. O. 
Trantham, T. S. 
Williams, Bradford G. 
Lake Wales 


Beal, Joseph H. 
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Oliver, Geo. W. 


Lake Worth 


Finch, W. F. 
Gould, Charles D. 
Humphrey, J. C. 
McCoy, C. L. 
McGee, Lawrence 
Leesburg 

Futch, T. G. 
Gaines, J. B. 


Macclenny 


Cone, W. B. 
Dopson, Walter A. 


Madison 


Kelly, J. R. 
Rowe, R. H. 


Marianna 


Finch, James H. 


Mayo 


Adams, Hal W. 


Melbourne 


Collins, W. S. 
Peel, David 


Miami 


Arnett, L. W. 
Aronovitz, A. 
Atkinson, Edith M. 
Atkinson, H. F. 
Axleroad, Benjamin 
Barco, Samuel J. 
Barnes, Paul D. 
Baya, Geo. J. 
Bayant, F. E. 
Beckha, Walter H. 
Bensen, Clifford D. 
Benz, John S. 
Blackwell, T. J. 
Blakley, Norman N. 
Blanton, W. F. 
Boone, Robert J. 
Botts, Fred 
Bowen, Crate D. 
Branning, H. P. 
Brown, C. L. 
Brown, W. F. 
Burdine, R. F. 
Burton, W. Ross 
Calkins, James. E. 
Campbell, M. M. 
Capshaw, E. W. 
Carson, James M. 
Cason, F. W. 
Chappell, Dan 
Cisco, B. R. 
Clark, Frank 
Clark, Frank, Jr. 
Clarkson, Philip 
Clinkscales, Hugh 
Cobb, Hershell P. 
Coleman, B. R. 
Cooper, James R. 
Dillon, J. V. 
Dowdell, T. J. 
Dressler, A. C. 
Evans, W. I. 
Eyles, H. H. 


Feibelman, Herbert U. 


Flowers, J. M. 
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Freeland, W. L. 
Friedman, A. S. 
Gautier, R. B. 
Gay, R. Conwell 
Gordon, Harry 
Gourley, Chester 
Gramling, John C. 
Hall, Lewis M. 
Hefferman, D. J. 
Hoffman, Carl T. 
Holt, Geo. Edward 
Hooks, Lloyd C. 
Huck, Lawrie M. 
Hudson, F. M. 
Hunt, Richard H. 
Hyde, Chas. H. 
Johnston, Thos. McE. 
Julian, L. 8. 
Kehoe, Minnie E. 
Kirtley, Fred H. 
Knight, Floyd L. 
Knight, Telfair 
Knowles, Effie 
Kunkel, R. E. 
Kurtz, E. B. 
Lischkoff, Leon N. 
Lohmeyer, R. C. 
Macbeth, Jesse 
MacKenzie, Stuart 
Marsh, Roy D. 
Marshburn, Walter O. 
McCarthy, A. L. 
McGarry, Paul D. 
McKay, John G. 
McNutt, Garland M. 
Mendenhall, C. B. 
Mershon, M. L. 
Miller, Francis M. 
Minton, Sherman 
Moon, Charles M. 
Morris, J. N. 
Morrow, S. Grover 
Murrell, John M. 
Neely, John L. 
Norfleet, T. B. 
O’Kell, Geo. M. 
Padgett, Inman 
Payne, Walter D. 
Payton, Claude 
Penny, A. D. 
Perry, Frank Sprigg 
Peters, C. W. 
Pierce, Chas. R. 


Pittman, Owen W., Jr. 


Prevatt, P. G. 
Price, Mitchell D. 
Price, W. C. 

Price, W. H. 
Quinan, Edward B. 
Railey, L. R. 


Rand, Frederick H., Jr. 


Ray, S. V. M. 
Redfearn, D. H. 
Reed, Wm. L. 
Reidy, Thos. J. A. 
Riley, Bart A. 
Robineau, S. P. 
Rose, A. J. 


Rosenhouse, M. H. 
Rosenthal, Geo. J. 
Ryer, Julian C. 
Scott, Paul R. 
Semple, Edward L. 
Sherwood, John C. 
Shipp, Robt. L. 
Shutts, Frank B. 
Simmons, J. P. 
Simmons, 0. B., Jr. 
Simpson, G. C. 
Small, A.B. 
Smathers, Frank 
Snedigar, Louis F. 
Stapp, E. L. 
Stokes, Jno. P. 
Sullivan, J. C. 
Swearingen, Van C. 
Taylor, Paul C. 
Taylor, R. R., Jr. 
Thompson, Uly O. 
Twyman, Lewis 
Vining, E. Clyde 
Walbridge, Edward 
Ward, E. B. 
Ward, W. G. 
Watson, E. A. 
Watson, J. W., Jr. 
Weissbuch, S. D. 
Wetzel, Elmer 
White, Edward P. 
Williams, Ross 
Wilson, Harold M. 
Wood, J. Arthur 
Worley, G. A., Jr. 
Wright, Robt. W. 
Yonge, J. E. 
Youmans, C. C. 
Miami Beach 
Lockhart, E. L. 
Milton 
Caldwell, M. F., Jr. 
McGeachy, R. A. 
West, T. F. 
Mt. Dora 
Cooley, Thos. H. 
Montgomery, Ala. 
Clayton, H. D. (Honorary) 
Rushton, Ray (Honorary) 
Monticello 
Bird, Thos. B. 
Clarke, S. D. 
Tripp, W. H. 
Walker, G. Beverly 
New Smyrna 
Fullerton, Geo. I. 
Ocala 
Anderson, R. L. 
Anderson, Robt. L., Jr. 
Bullock, Raymond B. 
Burford, R. A. 
Caruso, James J. 
Fergerson, D. Niel 
Hampton, H. M. 
Savage, C. M. 
Smith, W. E. 
Okeechobee 
Hamrick, R. E. 


Orlando 
Akerman, Alexander 


Akerman, Hugh 
Andrews, Chas. O. 
Beardall, Wm. 
Boyer, C. A. 
Bridges, Edward S. 
Carpenter, A. E. 
Carter, Geo. B. 
Cobb, Randolph H. 
Crawford, W. B. 
Davis, R. C. 
Dickinson, C. P. 
Dickinson, J. J. 
Durrance, S. E. 
Ellis, W. H. 


Enwright, Parker F. 


Field, R. S. 
Garrett, Geo. P. 
Gaskin, Shelby G. 
Giles, LeRoy B. 
Goethe, Edward K. 
Graham, H. R. 
Gray, G. Wayne 
Gurney, Thomas 
Hammond, H. B. S. 
Hogan, H. H. 
Howell, Theo. M. 
Hutchins, J. N. 


Hutchins, Victor H. 


Jarvis, H. M. 
Johnson, James M. 
Lemire, C. E. 
Lewis, G. F. 
Magruder, C. C. 
Maquire, R. F. 
Massey, L. C. 
Mohr, H. F. 
Murphy, Wm., Jr. 
Newell, Leigh G. 
Palmer, Allison E. 
Pattishall, W. A. 
Sherman, G. M. 
Simmons, W. M. 
Smith, Frank A. 
Swann, Pervie P. 
Tilden, John 
Tilden, Wilbur L. 
Vans Agnew, P. A. 
Voorhis, H. M. 
Warlow, T. Picton 
Wells, Maxwell W. 
Young, Montague 


Ormond Beach 


Rigby, Geo. N. 


Palatka 


Odom, A. H. 


Palm Beach 


“O'Neill, Henry J. 


Palmetto 


Buttram, H. Henry 
Fuqua, J. Ben 
Grimes, E. G. 
Rowe, Alvan B. 


Panama City 


Mathis, C. R. 
Phillips, W. F. 


Sale, Thomas 
Stokes J. Ed 
Pensacola 
Beall, Philip D. 
Binkley, A. C. 
Caro, Forsyth 
Carter, Dickson H. 
Carter, F. B. 
Carter, F. B., Jr. 
Fabisinski, L. L. 
Fisher, Wm. 
Freeman, Robt. R. 
Hoffman, Geo. Earl 
Jones J. McHenry 
Maxwell, E. C. 
Morey, M. E. 
Pasco, S., Jr. 
Sheppard, Wm. B. 
Watson, W. H. 
Yonge, J. Ed. 
Perry 
Davis, W. B. 
Hendry, W. T. 
Pepper, Claude 
Plant City 
Cassels, J. E. 
Wells, G. B. 
Punta Gorda 
Sinclair, W. W. 
Quincy 
Gregory, E. P. 
Willard, Ben C. 
River Junction 
Crocker, O. Lamar 
Sanford 
DeCottes, Geo. A. 
Householder, E. F. 


Leonardy, Duberta Al 


Leonardy, John G. 

O’Bryan, Lewis 

Thetford, A. 

Wilson, Fred R. 

Wright, W. W. 
Sarasota 

Arnest, J. Douglas 


Barringer, Harrison E. 


Carter, John H. 
Carter, John H., Jr. 
Early, John 

Evans, Frank 
Glenn, Thos. L., Jr. 


Hamilton, Courtney C. 


Jennings, Marion B. 
Keen, J. V. 

King, Roswell 
Perry, Sidney R. 
Philpot, H. P. 


Robertson, John File 


Robertson, N. S. 
Sawyer, Herbert S. 
Smith, C. Ray 
Souder, Paul M. 
Stewart, Daniel A. 
Surrency, Winder 
Walden, J. Irvin 
Williams, Chas. M. 
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Sebring 
Andrews, Guy A. 
Barker, W. J. 
Haskins, Fairfax T. 
Kash, Kelly 
Lawrence, A. E. 
Nollman, W. 
Rhudy, R. R. 
Walker, G. Beverly 

Starke 
Adkins, A. Z. 
Crews, A. S. 
Frazee, J. L. 
Johns, E. M. 

St. Augustine 
Bassett, Geo. W. 
Calhoun, E. N. 
Case, Lawrence C. 


Chadwick, A. W., Jr. 


Dewhurst, W. W. 
Dunham, David R. 
Jackson, Geo. W. 
MacWilliams, W. A. 
Nelson, L. W. 
Perry, P. R. 
Stephens, M. L. 
Upchurch, F. D. © 
St. Petersburg 
Askew, Erle B. 
Bainum, Charles A. 
Barton, McKinney 
Bell, J. D. 
Bethel, J. U. 
Bickers, James F. 
Blocker, John C. 
Booth, James 
Bradley, A. 8. 
Brinson, Paul H. 
Bussy, Jas. R. 
Carey, C. V. 
Clark, Jos. 
Cook, Bayard S. 
Dean, J. E. 
Dunn, Edgar G. 
Emmert, Paul 
Hardee, L. P. 
Harns, S. H. 
Harris, Frank M. 
Harris, H. S. 
Harris, John D. 
Hewitt, Harry R. 
Higgins, Joseph 
Holland, H. W. 
King, Wm. G. 
Lambdin, J. Carl 
Lane, Freeman P. 
Mann, Sam H., Jr. 
Martin, Raney H. 
Merrill, Herman 
Miller, Stanley M. 
McGlothlin, H. L. 
McGrew, Edward W. 
Owen, Crockett 
Pearce, Joe A. 


Richardson, Austin L. 


Rudy, Merle E. 
Schuh, Charles J. 


Sellers, Roy V. 
Stephens, Jefferson D. 
Thompson, Arthur R. 
Tippetts, Wm. B. 

Van Fleet, Chas. J. 
Viney, John I. 

Way, W. F. 

Williams, H. R. 
Wilson, E. F. 

Wylie, George W. 


Stuart 


Clonts, A. R. 
Getzen, T. H. 
Kanner, A. O. 
Oughterson, T. T. 


. Smith, E. J., Jr. 


Wise, H. M. 


Tallahassee 


Brown, Armstead 
Buford, R. H. 
Davis, F. H. 
Ellis, W. H. 
Eppes, E. B. 
Gaines, J. B. 
Jacobson, Madeline A. 
Johnson, J. B. 
McCord, Guyte P. 
McLendon, C. L. 
Moore, W. T., Jr. 
Terrell, Glenn 


, Waller, C. L. 


Whitfield, G. T. 
Winthrop, F. B. 


Tampa 


Altman, Pasco 
Baxter, Bailey B. 
Bivens, W. J. 
Blake, Charles F. 
Boushall, John H. 
Brodie, Robt. 
Brooker, Wm. C. 
Brown, F. W. 
Brown, M. F. 
Campbell, Doyal 
Carlton, Doyle E. 
Carraballo, M. 
Carruthers, L. King 
Chancey, R. E. L. 
Cohen, M. H. 
Cole, A. Pickens 
Cooper, B. L. 
Cornelius, G. S. 
Dalton, Joe W. 
Dickinson, W. B. 
Dixon, Paul E. 
Draper, Miles H. 
Dupree, J. W. 
Dyer, Thomas A. 
Farrior, J. Rex 
Feinberg, Samuel 


Fernandez, Anthony A. 


Fowler, Cody 
Frazier, Jos. W. 
Gaines, Jno. W., Jr. 
Gibbs, Geo. A. 
Gillespie, Thos. E. 
Glazier, H. S. 


Glenn, Jas. F. 
Hampton, H. S. 
Hardee, C. J. 
Hazard, Julian 
Hendry, W. Marion 
Hill, Lewis H., Jr. 
Himes, W. F. 
Hunter, Wm. 
Ingram, F. P. 
Johnson, Wm. B. 
Jones, Lake 
Jordan, Peyton T. 
Kelly, T. Payne 
King, Courtney W. 
Knight, Peter O. 
Krivitsky, Anna A. 
Lindsay, W. B. 
Lovett, J. D. 
Lucas, T. E. 
Lufburrow, Milton R. 
Mabry G. E. 
Macfarlane, Hugh C. 
Macfarlane, Howard P. 
McCoy, Whitley P. 
McKay, K. I. ; 
McLean, W. C., Jr. 
McMullen, Alonzo B. 
Moran, James I. 
Morris, J. W., Jr. 
Morrow, C. J. 

Parks, L. L. 
Pencke, William L. 
Pettingill, N. B. K. 
Phillips, Frank T. 
Phillips, H. S. 
Phipps, Claribone M. 
Rainey, Geo. P., III 
Ramsey, Maynard 
Raney, Geo. P., Jr. 
Reaves, O. K. 
Reeves, G. L. 
Sabine, Harry G. 
Sandler, Alvin M. 
Sandler, Harry N. 
Saussy, F. T. 
Shackleford, T. M., Jr. 
Shannon, Geo. T. 
Smith, C. N. 
Sparkman, S. M. 
Stebbins, Frank W. 
Stuart, A. T. 
Sutton, John B. 
Thompson, C. F. 
Tillman, H. C. 
Tittsworth, R. G. 
Turner, A. G. 
Turner, L. M. 
Twomey, John J. 
Wannamaker, Marion 
Watson, J. T. 
Whitaker, Frank 
Whitaker, Karl E. 
Whitaker, Pat 
White, Morris E. 
Withers, M. B. 
Withers, R. W. 
Yeats, Milton L. 
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Tavares 
Duncan, H. C. 
Hamlin, R. P. 
Hunter, J. W. 

Titusville 
Crofton, L. C. 
Knox, James C. 
Lagrone, T. E. 
Mitchell, Jas. I. 


Newman, Leonard B. 


Smith, Millard B. 
Wentworth, A. D. 
Wilson, W. D. 
Waldo 
Smithdeal, Cyrus H. 
Washington, D. C. 
Hill, Wm. L. 
West Palm Beach 
Anderson, Roulhac 
Baker, L. R. 
Blackwell, C. D. 
Bullock, J. R. 


Bullock, Raymond B. 
Caldwell, Manley P. 
Carmichael, M. D. 
Chapman, J. Leo 
Chillingworth, C. E. 
Chillingworth, R. C. 
Coleman, Geo. W. 
Cook, W. E. 
Donnell, E. B. 
Drew, E. Harris 
Dunn, Morey 


Earnest, Robert S., Jr. 


Ettenheim, Edgar P. 
Falls, O. E., Jr. 
Fielding, James N. 
Fisher, H. C. 
Fordham, A. C. 
Foskett, Walter W. 
Gaulden, L. S. 
Griffin, R. M. 
Hartridge, A. G. 
Hatfield, Jose 
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Hiatt, P. N. 
Houser, Wesley 
Johnson, Harry A. 
Lamar, A. Melrose 
Lewis, L. K. 
Lilienthal, H. F. 
Massie, Joel W. 
McCracken, M. S. 
Metcalf, Ernest 
Osteen, Edwin T. 
Pettibone, Frank A. 
Quincy, H. J. 
Reese, Paschal C. 
Rice, Howard G. 


Williams, R. C. 
Winters, Bert 
Wood, Marshall B. 
Yoemans, R. S. 
Zeigler, John 
Winter Haven 
Dinsmore, R. E. 
Jollay, Henry L. 
King, Harry E. 
McKellop, Hart 
Register, Don 
Summerlin, A. 
Van Agnew, P. A. 
Walker, Allen E. 


Richardson, Walter S. Winter Park 
Ritter, Halstead L. Hart, Eldridge 
Roebuck, W. E. Strong, Hope 
Simon, L. D. Vero Beach 


Southard, D. L. 
Wardlow, J. Field 
Wideman, Frank 
Wideman, Jerome E. 


Diamond, C. P. 
Mitchell, Chas. A. 
Nisle, Paul H. 
Vocelle, James T. 
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Hotel George Washington 


cordially 


invites members of the Bar Association — 


to make it their home while in Jacksonville. Conference 
rooms are available at all times, without charge. 


Rates—$3.00 to $5.00 Single 
$5.00 to $8.00 Double 


Club Breakfasts, Business Luncheons 75c 
Table d’Hote Dinners $1.50 


RADIO IN EVERY ROOM 
RATES POSTED IN EVERY ROOM 


DOWLING & PATTISON 


Official and General 


Shorthand Reporters 
702-4-6 Bisbee Building 
JACKSONVILLE - - FLORIDA 
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FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


APPLICATION FOR MEMBERSHIP 


To Robert H. Anderson, Esq. — 
President, Florida State Bar Association, 


Graham Building, 
Jacksonville, Florida. 


I hereby make application for membership in The Florida State Bar Association, and certify the following: 
I have been for six months last past a member in good standing of the Bar of the State of Florida. 
I am a member of the following Associations of the Bar: 


I enclose herewith check payable to the order of Florida State Bar Association for $ 


Name: 


(Print name) 
Street or Building Address: 


City: 
Endorsed by: Address 


If this application is made between April 7th and October 7, 1928, check should be for $7.50; if between October 7, 1928 and the 
annual meeting in 1929 check should be for $3.75. 


A member receives the monthly Journal of Florida State Bar Association without the payment of any additional sum of money. 


APPLICATION FOR MEMBERSHIP 


To Robert H: Anderson; Esq. 
President, Florida State Bar Association, 

Graham Building, 

Jacksonville, Florida. 


I hereby make application for membership in The Florida State Bar Association ,and certify the following: 
I have been for six months past a member in good standing of the Bar of the State of Florida. 
I am a member of the following Associations of the Bar: 


I enclose herewith check payable to the order of Florida State Bar Association for $ 


(Print name) 
Street or Building Address: 


If this application is made between April 7th and October 7, 1928, check should be for $7.50; if between October 7, 1928 and the 
annuai meeting in 1929 check should be for $3.75. 


A member receives the monthly Journal of Florida State Bar Association without the payment of any additional sum of money. 
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